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CURRENT TOPICS 


Valuation for Rating 


Tue Valuation for Rating Bill, presented in the House of 
Commons on 8th May, provides for a new form of assessment 
for rating purposes in place of the methods laid down in the 
Local Government Act, 1948. It proposes the use of 
reasonable rental values in the spring of 1939 for all houses, 
but applies only to the new valuation lists which will come 
into force at the revaluation and not to the current lists, 
andonly to England and Wales. The gross value of a dwelling- 
house is to be the reasonable rental value at the end of June, 
1939, assuming that the property itself and all the physical 
circumstances of the neighbourhood, such as factories and 
transport services, were in 1939 what they are at the time 
of the valuation. The same basis for valuation is provided 
for private garages which are assessed separately. Where a 
property is partly a dwelling-house, as in the case of a house 
with a shop, 1939 values are applied to that part of the 
assessment attributable to dwelling accommodation. It is 
further provided that the rental value of an agricultural 
dwelling shall be that of a tied house. The new measure 
may well be more practical than that of 1948, but the transfer 
of a burden to commercial premises, which will apparently 
continue to be assessed on current rents, seems unjust, and 
something ought to be done to mitigate the inequality. 


Discipline at the Bar 


THE campaign of criticism in the Press and Parliament 
directed towards the disciplinary organisation of the Bar 
culminated in an unsuccessful motion in the Commons on 
ith May for leave to introduce the Barristers (Licensing, etc.) 
Bill, to vest in the Bar Council the power to license barristers 
practising at the Bar in England and Wales, and to deal with 
all disciplinary matters affecting them. The argument in 
its favour was that it would introduce into the legal profession 
the same kind of administration as existed in the medical 
profession for the disciplining and licensing of doctors. It 
was also suggested that the grounds of any disciplinary 
order should be made public. There is no good reason why 
these grounds should be made known to anyone but the 
offender. If he wishes to complain that he has not had a 
fiir hearing or that for some other reason the imposition of 
the penalty is irregular or void, he has the same remedy 
available as any member of a trade union who complains 
of wrongful expulsion. If other professions have other 
disciplinary procedures, it is because the Benchers have had 
these powers for centuries and other professions have had 
‘9 create their own procedures, subject to statute law. The 
Benchers of the Inns could not be improved as a disciplinary 
‘nbunal, for they invariably include eminent judges in their 
lumber. Perhaps those who take up the cudgels in future 
® behalf of barristers whom they consider victimised will 
reflect that barristers need no tuition from journalists or 
Politicians as to the manner of rectifying injustices. 
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Solicitors for Local Authorities and House Sales 

THE Council of The Law Society have published in the 
May issue of the Law Society’s Gazette a number of principles 
applicable to the position of a solicitor acting for local 
authorities on the sale of council houses. These have been 
notified to the provincial law societies and to the local 
government bodies. They are: (1) He should not offer 
to draw the conveyance for the purchaser either for reward 
or free of charge (see s. 48 (1) of the Law of Property Act, 
1925, and rr. 1 and 2 of the Solicitors’ Practice Rules, 1936). 
(2) A solicitor who is a salaried clerk of a local authority 
need not charge the authority over and above his salary, 
and subject to r. 3 of the Solicitors’ Practice Rules, 1936, 
the local authority may require a contribution from the 
purchaser towards the vendor’s solicitor’s costs, but not 
exceeding the scale laid down under the _ Solicitors’ 
Remuneration Orders. (3) A solicitor in private practice 
acting for a local authority which is his “existing bona fide 
client ’’ can reduce his charges without infringing the 
Solicitors’ Practice Rules. It is undesirable to reduce 
charges below the local minimum scale without the prior 
consent of the local law society. (4) There is no special 
reason why a solicitor acting for a purchaser of a council 
house should receive from a local law society a special 
dispensation to enable him to charge less than the minimum 
scale prevailing in the area where the property is situated. 


Land Acquisitions by Local Authorities and Solicitors’ 
Charges 

A WRITER in the Municipal Journal of 24th April, 1953, 
commented on the varying practices of local authorities’ 
clerks in dealing with solicitors’ charges on local authority 
acquisitions of land. Differences of opinion existed in the 
interpretation of the Solicitors’ Remuneration Orders, 1883 to 
1944, as to whether payment should be made by scale charges 
or item charges, but the Solicitors’ Remuneration Order, 
1953, provided in respect of unregistered land that it is no 
longer necessary for a solicitor, when rendering a bill for work 
to which Sched. I is not applicable, to specify charges in 
respect of each item. The writer referred to the Law Society's 
Gazette for April, 1953, at p. 137, where it was stated that 
there was an increasing tendency to pay scale charges and 
that discussions between local government bodies and The 
Law Society were.taking place with a view to adoption of an 
appropriate scale. Pending the outcome The Law Society 
were asking members to ask for the scale charges to be applied. 
The writer stated: ‘‘ In dealing with such requests, clerks 
of local authorities will undoubtedly bear in mind their 
existing practice, but should also look at the new Sched. II 
in the 1953 Order, when they then cannot fail to recognise 
the improvement which that schedule gives to the solicitors’ 
profession. The experience generally of local authorities 
has been that, on average, it is just as costly to insist on 
Sched. II as it is to pay under Sched. I, for most of the 
purchases of local authorities are on a modest scale where 
Sched. II charges frequently exceed what would have been 
the scale charge under Sched. I.” 


Credibility from Demeanour 

THE ability to form an opinion from the bearing of a 
witness, both in his evidence-in-chief and under cross- 
examination, just how much reliance may be placed on his 
testimony with regard to a disputed matter is by common 
consent one of the more difficult of the many accomplishments 
which those who sit upon the Bench are called on to master. 
That the task of assessing credibility can only be satisfactorily 
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performed at first hand, and not from a study, howeye, 
detailed, of a transcript of evidence, is recognised in th, 
almost universal rule of appellate courts not to question 
except on technical grounds or for the strongest possibje 
factual reasons, the acceptance or rejection of particular 
evidence given and tested viva voce before a judge who has 
had an opportunity of observing what type of man gave it 
and how he comported himself under the strain of what js 
often an unaccustomed experience. The demeanour of the 
witness can be decisive; to appraise it properly calls for a 
ripe judgment. In this context, it is interesting to read an 
observation of Pearce, J., in Re Wipperman, deceased 
[1953] 2 W.L.R. 706, at p. 708 (ante, p. 231): “* The self. 
reliant person who has the technique of giving evidence, 
namely, the power to answer calmly and with poise and 
proper emphasis, is often, in my view, less reliable than the 
fumbling, hesitant witness.”” At the request of one of the 
parties, an examiner taking evidence abroad had made a 
special report under the terms of R.S.C., Ord. 37, r. 17, in 
which he described in some detail the impression produced 
on him by the witness and praised his attitude and manner. 
The learned judge declined to act on the report. In his 
lordship’s view, the right of an examiner to report is intended 
to give him an opportunity of recording such facts as that thi 
witness fainted, or that he rose to his feet and tried to assault 
counsel. It is not proper for an examiner to give his opinion 
of the credibility of the witness. 


Law Reports in The Times: Names of Solicitors 


WE commented recently (p. 306, ante) on the discontinuance: 
by The Times of its former practice of recording the names 
of solicitors engaged in cases in that newspaper’s law reports 
and correspondence from readers makes it clear that our 
regret at this change has been shared by many member 
of the profession. It is therefore pleasing to observe that 
the previous practice has now been restored and that in 
law reports in issues of The Times of 12th May onwards 
the names of instructing solicitors are once again included. 
Regard for accuracy, perhaps, accounts for a reluctance to 
include particulars in which accuracy is notoriously difficult— 
changes of solicitor, for instance, may not be apparent from 
the pleadings ; but even occasionally incomplete information 
is welcome when details are urgently needed of a decision 
not yet fully reported. 


Contentious Business and Solicitors for Associations 


SUBJECT to conditions set out in an announcement 
the Law Society's Gazette for May, 1953, solicitors for an 
association may now act for members of that association 
in contentious business, the Council of The Law Society 
having granted a general waiver under r. 1 of the Solicitors 
Practice Rules, 1936. The conditions are: (1) Membership 
of the association must be limited to persons engaged in a 
trade, occupation or activity, or having a common interest 
other than that in securing assistance in legal proceedings. 
(2) It must be formed bona fide for the benefit of members 
and not, directly or indirectly, for the benefit of the solicitor. 
(3) The work must be in connection with proceedings 0 
threatened proceedings which are likely to result from o 
arise out of the trade, occupation, activity or common interest 
mentioned above. (4) The proceedings must be proceedings 
affecting other members or proceedings in which the assoc 
iation has a financial interest (e.g., by having financed them 
or indemnified its member against costs) and in any case they 
must not have been taken under a certificate issued under the 
Legal Aid and Advice Act, 1949. 
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JUDGMENT SUMMONSES~—II 


[ue practice direction at |1935| W.N. 128 which we mentioned 
in the previous article touches on a matter in connection with 
committal orders which is sometimes difficult to explain to a 
lay client who finds himself in the position of a judgment 
creditor on whose application an order has been made for the 
committal of the debtor to prison. If the order is to issue 
immediately and is executed, the debt is not expunged, but 
must be recovered, if at all, so far as the amount covered by 
the committal order is concerned, by some process other than 
, judgment summons. In practice the actual imprisonment 
{ the debtor works more good to his soul than financial 
nefit to the creditor. But what of instalments of the 
riginal debt accruing due after the date of the committal 


der? They can be made the subject of a fresh judgment 
summons in the absence of an order suspending their 
currency. 


In what circumstances is such a suspension order made ? 
The County Court Rules (which, it is worth noting, are in 
respect of judgment summonses made applicable to proceed- 
ags in the High Court, except as regards matrimonial orders 

Bankruptcy Rules, 1952, r. 383) provide in effect in Ord. 25, 
r. 55, that the judge may suspend the original instalments if 
he also suspends the committal order, on the lines approved 
Fowle (1887), 13 App. Cas. 20, on terms with 
which he is satisfied that the debtor is unable to comply 
whilst at the same time keeping up the original instalments. 
Some county court judges, we understand, have made a 
standing order in their districts to the effect that the 
suspension of original instalments is to follow automatically 
from the suspension of a committal order. It is thought, 
with respect, that the matter ought strictly to be considered 
on the merits of each case. On the other hand, since in fixing 
the terms of suspension of the committal order the judge 
s entitled to look to the debtor’s future prospects, and will 
have allowed for the full employment of the 
lebtor’s means in paying off the committal arrears, there 
an be very few cases in which the original instalments can 
so be kept up while the committal lies in the office. “ The 
ommittal order,’’ says the practice direction, ‘‘ presupposes 
: wilful failure to pay the instalments in respect of which it 
sues, and contemplates that the debtor’s future income, 
ver the period of suspension of committal, will be used to 
nake good this default.”’ Thus it is the practice in the High 
ourt always to suspend the operation of the instalment order 
vhile there is a committal order running. 

The direction of the bankruptcy judges has in recent years 
een treated as the fount of authority on the subject, but the 
teral interpretation of one of its statements was successfully 
hallenged in the course of a bold argument in Re Sanders 
(947 2 All E.R. 828. There Vaisey, J., had abstained, at 
le express request of the creditor’s counsel, from making a 
w order for payment by instalments, simply adjourning 


in Stonor \ 


‘ie summons until the next hearing day to give an opportunity 
‘Or cross-examination of the debtor. 


An ordinary instalment 
tder, it was said, would work to the debtor’s advantage since 


itwould prevent bankruptcy proceedings by the creditor. 


On the adjourned hearing counsel examined the debtor, 


‘ho admitted sufficient means to justify a committal order. 
but there 
“cording to the practice direction it was the practice of the 


had been no previous instalment order, and 


ourt not to make a committal order on the first application, 


ive in the most exceptional cases. Counsel contended that 


‘ls must be taken, at the highest, as confined to that type of 


ommittal order which ordered the immediate imprisonment 


of the debtor with no opportunity to redeem his default 
except by payment of the whole debt. It did not preclude 
the immediate making of a suspended committal order of thi 
Stonor v. Fowle type. Without discussion the learned judg: 
accepted this argument and made an order according] 


The leading catchwords in the All England Report otf 
Re Sanders are “ Bankruptcy and Insolvency,”’ and indeed 


there is plenty of excuse for linking the judgment summons 
procedure with the subject of bankruptcy. Founded on a 
btors Act, the 
been discussing has since 1884 been assigned, so far as thi 
High Court is concerned, to the judge in bankruptey, and the 
3ankruptcy Rules, 1952, include a group of rules (377 to 384 

relating to judgment debtors. In fact the Bankruptcy Act 
itself enters into the scheme in so far as s. 107 (4) of the Act 
of 1914 provides that on the hearing of a judgment summons 
the court may, instead of making a committal order, mak« 

with the consent of the creditor, 
the Debtors Act summons is converted into a proceeding in 
bankruptcy. Nevertheless, it reads oddly, though 


statute known as the De jurisdiction we have 


a receiving order, whereupon 


no doubt 


it is legally necessary, that the recent Matrimonial Causes 
(Judgment Summons) Rules, 1952, should be concurred in 


truth, th 
irc d, 


by the President of the Board of Trade. In 
connection between the two jurisdictions is, properly reg: 
no more than an administrative link, 
the Court of Appeal shows (Re A Judgment Summons 
2 Wbsiks Sts. 

There a bankruptcy petition had been dismissed on the 
ground that a certain demand made on behalf of the creditors 


as a recent decision of 


1953 


in regard to the withdrawal of a bankruptcy notice had 
amounted technically to “‘ extortion ’’ in a sense which thi 
bankruptcy court has held to be an abuse of its process. 
Subsequently a judgment summons was issued, but it was 


extortionate ’ conduct of 
him making use of 


also deprived the 


debtor that the “ 
only 


proceedings, 


objected by the 
the not debarred 
bankruptcy but 
jurisdiction to entertain the judgment summons, or 
made it incumbent on the judge, in the exercise of 
discretion under the Debtors Act, 
The Court of Appeal did not accept this argument. Re 
Harman, J., it held that, notwithstanding that the judgment 
summons was, as the learned judge 
‘ first bankruptcy notice 
Debtors 
debts which might 


creditor from 
court of 
at least 
his 
to dismiss the summons. 
Versi 
below Nad observed, a 


cousin’ to the and petition, the 


Act procedure was not available only on judgment 


have formed the basis of a bankruptcy 


petition by the creditors, and further that im exercising 1 
discretion under the Debtors Act the court was not bound 
to refuse to entertain a judgment summons because of thy 


creditor's conduct in the previous bankruptcy proceeding 
The was remitted to be dealt with on its merits. 

The effect of this decision may perhaps be expressed by 
107 of the Bankrupt 
committal ordet 


case 


saying that, while the power under s. 
Act to substitute a receiving order for the 
for which the creditor has asked depends upon the existence 
of proper jurisdiction to commit (Re a Debtor 1905) 1 K.B. 374 
1898! 1 O.B. 20), as well as on the creditor, 
the converse is true. A committal or an 
order may be made on the principles we have discussed 
this and the preceding article irrespective of the quality of 
the debt from the validity as thi 
foundation of bankruptcy 
of the creditor vis-a-vis the bankruptcy court. 
In a concluding article it 
matters of procedure in connection with judgment summonses. 


Pm 


9 
4 


consent of the 


sot instalment 


point of view of its 


proceedings or of the conduct 


OTiie 


is intended to comment on 
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FIVE YEARS OF SECTION 210 


FIvE years ago, on Ist July, 1948, s. 210 of the Companies 
Act, 1948, came into force. It was a new section, introduced 
by the Companies Act, 1947, its object being to provide relief 
for oppressed minorities as an alternative to winding up. 
Particularly in the case of small private companies, if ther 
is something in the conduct or management of the company 
that is oppressive a winding-up order may not always be an 
appropriate remedy. The break-up value of the company 
may be far less than its value as a going concern, and ther 
is also the possibility that the only likely purchasers of the 
assets are the same persons whose conduct, as majority 
shareholders, had driven the minority to seek redress. 

Section 210 of the Companies Act, 1948, provides ai 
alternative remedy, available to any member of the company 
who complains that the affairs of the company are being 
conducted in a manner oppressive to some part of the members 
(including himself). Such member may petition the court 
for an order under s. 210 (s. 210 (1)). 

If on the presentation of any such petition the court is of 
opinion 


(a) that the company’s affairs are being conducted in an 
oppressive manner to some part of the members ; and 
() that the facts would justify the making of a winding 
up order on the grounds that it was just and equitabk 
that the company should be wound up ; but 
(c) that to wind up the company would unfairly prejudic: 
that part of the members complaining of oppression ; 
then the court may make such order as it thinks fit, with a 
view to ending the state of affairs of which complaint is made. 
The court is given very wide powers and, in particular, may 
(a) impose regulations for the conduci of the company’s 
affairs in future ; or 
(b) provide for the purchase of the shares of any members 
of the company by other members ; or 
(c) provide for the purchase of the shares of any members 
of the company by the company itself, in which case th 
necessary order for reduction of capital may also be made. 
These three examples are not an exhaustive catalogue of th 
court’s powers (s. 210 (2)). 

Where the order of the court makes any alteration or 
addition to the company’s memorandum or articles, the 
company cannot, without leave of the court, make any 
further alteration or addition to the memorandum or articles 
inconsistent with the provisions of the order of the court 
(s. 210 (3)). 

So far as can at present be traced, there have been only 
four reported cases bearing directly on the provisions of 
s. 210 since that section became law. Of these four reported 
decisions, two have been Scottish cases, and have concerned 
what may be termed the substance of the section, that is, the 
mischief at which the section is aimed. Two English cases 
have dealt with the form of a petition under the section. 
Oppression 

When a wrong is alleged to have been done to a company, 
the rule in Foss v. Harbottle (1843), 2 Hare 461, applies, and 


it is for the majority to complain, or condone, as they think 
fit. lor the rule to apply, the matter relied on as constituting 


the cause of action must be a cause of action properly 
belonging to the general body of members of the company as 
a corporate body, as opposed to a cause of action which som: 
individual member can assert in his own right. 


The rule has 





no application where the individual members who comp); 
complain not on behalf of the company, but on behal 
themselves as individuals to protect their individual right; 
members from invasion. The latter circumstances 
appropriate to support a petition under s. 210. 

The petitioning member under s. 210 must show that t 
is oppression of some part of the members in their capacity, 
members. Thus in Elder v. Elder & Watson, Ltd. '1952) S|] 
112 the facts alleged to constitute oppression were that 
of the petitioners had been removed from the _ board 
directors, and forced to resign as secretary; that 
petitioner had not been re-elected to the board, and had 
dismissed from his post as factory manager; and that t 
new board of directors had refused to buy the shares of 
two petitioners when asked to do so. The Inner House oft 
Court of Session dismissed the petition, holding that the fact 
showed no oppression of the petitioners in their capacity 


anol 


shareholders. 

The other Scottish case was Jerratt v. Sheriff & Co. (Jama 
Ltd. [1951] C.L.Y. 3758 [S 
tioners was that a curator bonis appointed to a member propos 
the votes attached to that 
secure the appointment of himself, as an individual, tot 
board of directors with substantial emoluments. In. this cas 
an order was granted under s. 210 forbidding the compa 
to hold the meeting called for the purpose of electing t 
director, without prior leave of the court. 

These two cases at present form the only guidance int 
reports indicating in what circumstances an order under s. 2 
might be appropriate. It would seem, however, fr 
s. 210 (1) (6) that the oppression complained of must 
sufficient to substantiate a winding-up order on just 
equitable grounds, and the cases relevant to a winding 
petition on these grounds should be borne in mind w 
contemplating a petition under s. 210. 


, Where the complaint of the pe 


to use member's shares so as 


The Form of the Petition 

Section 210 (5) enacts that s. 365 of the Companies Act 
1948, is to apply to a petition under s. 210 as it applies 1 
relation to a,winding-up petition. Section 365 is the statutor 
authority for the Companies (Winding-Up) Rules, 1949, wh 
apply to all proceedings under s. 210. Rule 26 says thal 
every petition is to be in one of the Forms 4, 5 or 5a in th 
appendix to the rules, with such variations as the circumstan 
may require. 

Form 5a is the form appropriate to a petition by a minor 
shareholder. After the usual formal parts relating to inc 
poration, situation of registered office, capital and objects 
the form then directs that the facts on which the petition 
relies are to be set out in paragraphs, and then the petit! 
should continue : 

“In these circumstances your petitioner submits tha 
the affairs of the company are being conducted in a matin 
oppressive to a part of the members of the comp 
(including your petitioner) and that while it would be J 
and equitable that the company should be wound up, tod 
so would unfairly prejudice your petitioner and that pat 
of the members.” 

The form then directs that the remedy sought is to be set ou! 

In Re Antigen Laboratories, Ltd. (1950), 66 T.L.R. (Pt - 
1107, the petitioner asked (i) that an order might be mae 
regulating the conduct of the company’s affairs in future, 
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ii) that such other order; whether directing investigation into 
the company’s affairs or otherwise, might be made as should 

just. In granting leave to amend the petition, Roxburgh, J., 
indicated that the prayer in a petition for an order under 
s 210 must state in clear terms the general nature of the 
relief sought, whether it be by the appointment of a director 
or whatever else it might be. The petition need not be in 
sreat detail, but must not leave any doubt as to what the 
netitioner thinks the court ought to The petitioner 
himself must take the responsibility of telling the court what 
it is that he wants. 

Rule 30 of the Companies (Winding-Up) Rules, 1949, 
requires the petition to be verified by an affidavit referring 
thereto. The statutory affidavit merely states that the 
leponent swears that such of the statements in the petition 
is relate to his own acts and deeds are true, and that such 
statements as relate to the acts and deeds of other persons 


do. 











believes to be true. 

In Re S. A. Hawken, Ltd. (1950), 66 T.L.R. (Pt. 2) 138, 
the petitioners filed, not only the petition and the statutory 
ifidavit, but also two supplemental affidavits, one of which 
shibited thereto a number of documents and a bundle of 
orrespondence. Ona question of costs, objection was taken 
supplemental affidavits and other documents were 
Wynn Parry, J., held that the petitioners were 


tat thi 


innecessary. 


A Conveyancer’s Diary 
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justified in supplementing the statutory affidavit in tl 
manner in which they had done, indicating (at p. 143) that 
“They form part of his (the petitioner's) case and the 
respondents to the petition are entitled to know the cas 
which is made against them. It appears to me to be no 
that in the event the documents proved 


unnecessary because the petition was not resisted. Th 


answer to Say 


completeness of a petitioner's case may well induce a 


respondent not to resist. I imagine few cases of 
petitions presented under s. 210 in which it would be wis 


or even possible to rely on the statutory affidavit.” 


can 


Conclusions 


The first five vears of the life of s. 210 of the Compani 


Act, 1948, have provided judicial authority for the followin 
propositions ;¢ 

(i) The relief sought must be sought by the petitionel 

(with or without others) in the capacity of an individual 


member or members. 

(ii) The petitioner must the 
indicating clearly to the court the remedy he seeks. 

(iii) The petition should be accompanied, not only by 
the statutory affidavit, but also by a sufficiency of evidenc 
that is to be 


take responsibility of 


to enable the respondents to know the case 
made against them. H.N.B. 


MORTGAGES OF REGISTERED LAND: RIGHTS OF 
OCCUPYING TENANTS 


THe actual decision in Mornington Permanent Building 
Society v. Kenway (1953) 2 W.L.R. 859 ; ante, p. 300, presents 
no difficulties and indeed, in view of certain recent decisions 
on the same or similar points, it is not easy to see why the case 
was fought at all; but some of its implications raise problems 
of quite another order and I shall be very surprised if this case 
is not followed by, and amplified in, other decisions in the 
near future. 

lo provide the background for the present case it is 
refer briefly to two others. In Coventry 
Permanent Building Society v. Jones (1951) 1 T.L.R. 739 the 
sequence (1) X agreed to purchase a 
house ; (2) on the following day, X agreed to grant a tenancy 
of part of the house to Y ; (3) some time later Y entered and 
00k possession of this part of the house ; (4) later still, the 
louse was conveyed to X, who immediately mortgaged it 
to the plaintiff society. The house was not registered land 
and the mortgage excluded the mortgagor’s statutory power 
of leasing. .Y defaulted on his mortgage obligations and, 
when sued for possession by the society, did not defend, but 
Y resisted the claim on the ground, principally, that he was 
t tenant under a tenancy taking effect in priority to the 
mortgage and the society’s rights thereunder. This defence 
rested on the principle that if A purports to create a lease in 
+ favour, A having no estate sufficient to support the lease, 
then, if 


necessary to 


of events was this: 


t 
} 
I 


A afterwards acquires a sufficient estate, he will be 
bound not to deny that he always had a good right to create 
tlie tenancy and the lease is then said to take effect by 
estoppr l. It was thus said for Y that, although X had nothing 
but an equitable interest in the house when he created the 
tenancy in favour of Y and this tenancy was thus in origin 
tierce equitable tenancy which, in the circumstances, would 
hot take 


priority to the society's rights under its mortgage, 


when the house was conveyed to .X and the latter thus acquired 


‘fed’ the 
and turned it into a legal tenancy which overrode the societ\ 


a legal estate therein, this legal estate tenancy 
rights. 

This argument foundered because held that 
the conveyance of the house to XY and his mortgage of it 
to the society 
transaction, so that the unincumbered fee simple was never 
in X. When X acquired the legal estate it was subject 
to the mortgage and, as the mortgage excluded the mortgagor’ 


Harman, J., 


were not separate transactions but on 


powers to lease, X was at no time, either before or after th 
mortgage, in a position to create a legal tenancy of the houss 
or any part thereof in favour of Y. 

In Woolwich Equitable Building Society v. 
Ch. 1 the sequence of events and their nature wa 
similar to what happened in Jones's case, but 
differences. In the first place, Danckwerts, J., was able to 
find that the conveyance and the mortgage not on 
transaction but two distinct transactions, so that there was an 
interval of time the two during which it could 
be said that the mortgagor was the owner of the fe 
unincumbered by the mortgage and, in consequence, thi 


7 


Marshall 
generally 


with two 
wert 


between 


] 
simple 


tenant-occupier’s interest by estoppel could mature into 
a legal estate (this finding was based largely, if not entirely, 


on a recital in the reciting mortgagor 


was the estate owner of the house). In_ the 


mortgage, that thi 
1 


sf cond place, 


the house was registered land and under s. 70 (1) of the 
Land Registration Act, 1925, all registered land is subject 
to overriding interests, which include (para. (g)) “* the rights 
of every person in actual occupation of the land or in receipt 
of the rents and profits thereof, save where inquiry is made 
of such person and the rights are not disclosed.’’ Under this 
provision, the tenancy created in favour of the tenant 
occupier by the mortgagor was an overriding interest ust 
the former was in actual occupation at the dat vhon the 
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mortgage was executed and when it was registered, and thi 


society’s mortgage, therefore, took effect subject to such 
tenancy. 

lo return now to Kenway’s case. On the 4th February, 
1949, the mortgagor let or purported to let to A part of a 
house, which was registered land. On the 9th February 
the house was transferred to the mortgagor and charged by 
him to the plaintiff society. On the default of the mortgagor 
the society took proceedings for possession against both him 
and A. Vaisey, J., held that the society was not entitled to 
possession as against A on the ground on which Marshall’ 
case had been decided, viz., that A was in actual occupation 
of the property at the time of the charge, which was accord 
ingly overridden by l’s tenancy (s. 70 (1) (g) of the Land 
Registration Act, 1925). As I have already suggested, on th 
face of it there seems to be nothing to distinguish this casi 
from Marshall's case, but perhaps when the arguments are 
reported, some distinguishing feature may emerge. 

The result of these cases is that the mortgagee’s right to 
possession against a person to whom the mortgagor has agreed 
to let, or let or purported to let the property, or part of it, 
depends, or may depend, on the circumstance whether 
the property 1s registered land or not. This, I feel sure, is 
an anomaly which the authors of the 1925 property legislation 
never intended, and having regard to the disfavour with which 
the doctrine of notice was viewed at that time and the eftorts 
which were made to extirpate it in 1925, it is surprising that 
s. 70 (1) (g) was ever enacted in its present form. 

Thi important words here are, “the rights of every person 
in actual occupation of the land or in receipt of the rents and 
profits thereof.” To take advantage of this provision in such 
a case as that which arose in .Warshall’s case and Kenwav's 


vecessary that a person should (a) havi 


case, therefore, it 1s 
rights, and (/) be in actual occupation, etc., at the relevant 
date. As to the first of these requirements, although there is 
nothing in the statute to qualify this expression, “ rights ”’ 
must apparently be construed as relating to a tenancy or an 
agreement for a tenancy. It was so taken in NWenwav’s cas 
by Vaisey, J., who in his judgment referred to the principh 
established in Haat v. Luck (1901) 1 Ch. 45 “ that a tenant's 
occupation of land affects a purchaser with notice of all the 
{cal 
recognised and applicd by Lord Eldon, L.C., in 1809— see Daniels 
v. Davison (1809), 16 Ves. 249.) But in this context, whether 
the “rights ’”’ so referred to extend to cover rights less than 


mt’s rights.”’ (The principle is, in fact, much earlier : it was 


those of a tenant, legal or equitable, is not a material question, 


| 
since the only kind of right which is likely seriously to interfere 
with the mortgagee’s ultimate ability to obtain possession is 
aright which can found a protected tenancy under the Rent 
Acts, so that even if, c.g., a licensee could be said to come 
within s. 70 (1) (g), his rights, being determinable, would not 
seriously impede the mortgagee. Undoubtedly the common 


g) can be successfully relied on by a 


cases In which s. 70 (1) 
person claiming under the mortgagor will be cases in which 
there has either been an agreement to grant a tenancy (as in 
Marshall’s case) or an actual grant of a tenancy which 
operates, however, not as a legal tenancy (the grantor at the 
time of the grant having himself only an equitable interest 
in the premises), but as an equitable tenancy ; that was 
what happe ned in Wena a\ ’s case. 

I say “ successfully ’’ here relying on Marshall's case, but 
there is onc point in that case which was never argued and 
which may, perhaps, affect the applicability of s. 70 (1) (g) to 
cases Where the person praving that provision in aid rclies on 


r tenancy. This point is the inter 


an agreement for a lease « 
relation of s. 70 (1) (g) and s. 13 (2) of the Land Charges Act 


1925, which avoids, ¢nter alia, all estate contracts unless 
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registered as there provided. In the case of registered | 
of course, there are different registration provisions for 
charges (Land Registration Act, 1925, s. 59), but thes 
differences of machinery merely and do not affect the pr 
Chat s. 70 (1) is not intended to provide a self-contained ¢ 
terests, in the sense o 


for the operation of overriding in 
those interests enforceable quite apart from registration wh 
registration might otherwise be applicable, seems prett 
from para. (7) of s. 70 (1), which provides that tl 
overriding interests is to include rights under lo 
charges unless and until registered or protected on the regis 
in the prescribed manner ; and it is also pretty clear 
oral agreement to grant a tenancy Is registrable as 
contract (Universal Permanent Building Sociret 5 
1952) Ch. 95, at p. 104). It may thus be argued that 
registered, an agreement for a tenancy, whether in writing 
not, confers no overriding interest on the potenti 


within s. 70 (1) (g). If that is so, then the precise arrangeme 


etween mortgagor and tenant or potential tenant 
to be examined very carefully in these cases in the f 
and it may be that to the anomaly whereby registered 
stands on a different footing from unregistered land 


the ability of a mortgagee to obtain possession from pers 
claiming under the mortgagor is concerned, ther 

added the further anomaly that a person entitled to 
benefit of an agreement for a tenancy (who is, or m 
equitable tenant under the principle of Walsh v. 1 


] ; 


1882), 21 Ch. D. 9) may not be able to take advai 
s. 70 (1) (g), but a person to whom the purchaser-mort 
has purported to grant a tenancy out of his equitabl 
in the premises, Inst ad of merely agreeing to do so, and 
is thus an equitable tenant on another principle, may | 


to take advantage of this provision. 


Phe other requirement—“‘ actual occupation "” or receipt 
the rents and profits—is also not without its difficulties. 1 
word “ actual ’’ here seems superfluous. It has been suggest 
to me that in construing this provision the cases on s. 2 
and (3) of the Rent, etc., Restrictions Act, 1923, v 
premises became decontrolled on the landlord r 
‘actual possession ”’ thereof, may be in point here. Of 
expression it was said by Scrutton, L.J., that in using it 
Legislature intended “ to reject the legal right to possess a 
to require actual control or apparent dominion in fact H 
v. Rogers (1925), 133 L.T. 44), and the surrender of the k 


by the tenant'to the landlord or his agent was held, fo1 


] | 


purpose, to amount to actual possession by the landlord. 


it seems to me that for the purposes of s. 70 (1) (g) some ot 
criterion may be required. If s. 70 (1) (g) is historical 


] 


founded on the old rule that a purchaser is imputed wit 


t muaust 


notice of all the rights of a tenant in occupation, it mu 
borne in mind that, until so largely displaced by 
legislation, the doctrine of constructive notice was one W 
the courts were unwilling to extend (see, e.g., per Sir Ge 
Farwell, J., in Hunt v. Luck, supra, at (1901, 1 Ch. 48 


this footing the very wide construction given to the exp! 


ictual possession '’ in s. 2 (3) of the 1923 Act 
historically inapposite in construing s. 70 (1) (g) of 
Act. But where the Legislature uses words lik 


trouble usually follows, and it may be, therefore, 
requirement, too, will one day need elucidation in t! 


What seems reasonably certain on these cases is that 
which have so far been examined in relation to s. 7 
have been fairly simple ones, and some interesti 


on this kind of question can be expected where the 1 


between mortgagor and person in occupation 1s not 


' 
lear-cut as it was in the decided cases considered a 


‘AD 


h 
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ACT AND LONG LEASES 


(SCOTLAND) ACT EXTENSION ACT, 1953 


ONLY one operative section, the first, of the above-mentioned 
statute, which came into force on Oth May, affects England 
ind Wales. The words in the heading which describe the 
ybiect of the measure are “. .. to extend for a further 
period the operation of the Leasehold Property (Temporary 
Provisions) Act, 1951.’ The heading of the last-mentioned 
Act ran to make temporary provision for the protection 
f occupiers of residential property against the coming to 
nend of long leases, and for the renewal of tenancies of shops ; 
ind for purposes connected with the matters aforesaid.”’ 
Protection against the coming to an end of’’ long leases 
perhaps not will be 
illed that many such leases were found to be expiring in 
951, that they reserved ground rents of less than two-thirds 
{ the rateable value of the premises demised, so that when 
properties were residential the Increase of Rent, etc., 
Restrictions Act, 1920, s. 12 (7), excluded them from control, 
ind that Aunightsbridge Estates Trust, Ltd. v. Deeley (1950 
2k.B, 228 had shown that sub-tenants who might be paying 
more than two-thirds of the rateable value by way of rent 
vere not protected. The Act was a “ standstill’ measure, 
nferring on tenants and their families a right to go on 
‘in their homes until 23rd June, 1953; on tenants of 
ps a right to apply for new grants. The new Act adds an 
extended period ”’ which is to expire on 24th December, 1954. 
While headings and preambles are not parts of statutes, 
they may afford useful guidance, and I have cited them 
because such guidance is particularly needed in the case of 


a very elegant expression ; but it 


the new Act. For, in accordance with current usage, it 
legislates mainly “ by reference,’ so that unless one bears 
the object in mind reading the instrument is rather like 
decoding a cryptogram. 


rhe first subsection of s. 1 amends the 1951 Act by making 
two “substitutions.”” Whenever the 1951 Act mentions 

the period of two years beginning with the commencement 
of this Act’ we are to read ‘‘ the period beginning with the 
commencement of this Act and ending with the twenty- 
fourth day of December nineteen hundred and _ fifty-four ”’ 
this period is to be called ‘“‘ the extended period ’’); and 
vhenever the principal Act refers to the expiration of two 
years from the commencement of that Act, we are to 
substitute “ the expiration of the extended period.”’ 

Thus, s. 1 of the principal Act, which made that part of 
the statute applicable when a tenancy granted for a term of 
years certain was a term exceeding twenty-one years and 
xpired on a date within two years of 24th June, 1951 (“ the 
ommencement "’), the property or part of it being resided 

by the tenant or a member of his family, now applies when 


ich a term—it must still be a fixed term of more than 
twenty-one years— expires before 24th December, 1954. And 
the tenancy now continues not, as the 1951 Act says, as if 
+ } 1 


had been granted for a term expiring at the end of the 


period of two vears, but as if it had been granted for a period 


on 24th December, 1954. 

The second section of the 1951 Act made provision for tenants 
ind their families who were already holding over, a Schedule 
eng used to may be 


Xpiring 


enact transitional provisions. It 


hoted here that one condition of extension was a tenancy 


Xpiring or capable of being determined within two years 
ter 24th June, 1951 ; and the new Act deliberately preserves 


tus condition (s. 1 (4)).. The third and fourth sections made 
the continued, and make the extended, terms determinable 


in certain events: by the landlord on the tenant 
to assign, by the tenant by giving a month's notice. No 


purporting 


Provisions ; 


special treatment was called for in the case of these 
but s. 1 (2) of the new Act deals specifically with parts of s. 5 
of the old one, which is concerned with restrictions on tl 
enforcement of provisos for re-entry. 

Thus, subs. (1) of the said s. 5 protected tenants by taking 
landlords and 


Wert 


away any right of forfeiture possessed by 
superior landlords unless the cause of forfeitur non 


failure to comply 


payment of rent or rates or with an 
obligation to insure or keep insured, and the second sub 
section goes on to say that, where a head term to an extended 
tenancy had, “‘ during the period beginning with the date of 
continuation and ending with the commencement of this 
Act,”’ been forfeited by a superior landlord, that enforcement 
determined that 


continued 


should be deemed not 
tenancy ; and then special provision was made to meet the 


to have 


case of proceedings brought before the Act came into for 

(24th June, 1951) and which could not have been entertained, 
by reason of s. 5 (1), if the Act had been in force. All such 
proceedings which had not been finally disposed of before 
24th June, 1951, were simply stayed, but it 
that a limit must be set in point of commencement, and so 


Was Con qaered 


s. 5 (4) commenced with: ‘ Where any proceedings have been 
brought after the twenty-first day of November nin 


hundred and fifty and before the commencement of this Act 
lor its purposes the Leasehold Property, etc., Act, 


November, 


1953, 


makes, by s. 1 (2), the first-mentioned date (21st 


1950) 21st January, 1953, and the “ commencement of th 
Act ”’ is for that purpose to be taken to be the commencement 
of the new Act (6th May, 1953) 

Section 6 of the 1951 Act deals with essential repairs, 


ss. 7 and 8 with derivative interests, s. 9 with tenancies fot 


lives: none of these called for special treatment in_ thi 
amending Act. 

The only specific reference to Pt. If of the 1951 Act (shops) 
is in s. 1 (3) of the amending measure, though, of course, thy 
substitution of 24th December, 1954, for 23rd June, 1953, 
applies so as to enable applications for new tenancies to be 
made when tenancies terminate during the extended period 


as is provided for in the opening section (s. 10) of the said 
Pt. II. By s. 11, in the case of fixed terms expiring within 
the period, application had to be made at least a month 
before expiry; in the case of periodic tenancies, within a 
month of the landlord giving notice to quit. The draftsm 
of the 1953 Act, thoughtfully foreseeing the possibility of a 
landlord giving a notice to quit which would be current at 
the time of amendment, have made a special provision in 
s. 1 (3): if an expiring tenancy of a shop, etc., would come 
to an end by notice to quit given by the landlord expiring on 
or after 23rd June, 1953, application may be made for a new 
tenancy and not be treated as out of time if made by 6th Jun 
next. 

The Act is, as those who have seen the recent White Papert 
‘Government Policy on Leasehold Property in England and 
Wales,” or the summary thereof given in “ Current Topics ”’ 
in our issue of 9th May (97 SoL. J. 323), will appreciate, not 
meant to be more than another temporary measure. Indeed 
the White Paper concludes with an apology on the lines of 
‘we are sorry we have no time for wholesale legisla but 


we can just manage to extend the 1951 Act till Christmas of 


next year in the meantime.” RR 
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REGISTRATION 
A READER has requested that some notes should be written 
“on the ste ps that should be taken to protect the interests 
of a purchaser in the following circumstances 


(a) unregistered land-—non-compulsory registration area 

registration of the contract as an estate contract under 
the Land Charges Act, 1925 ; 

(4) unregistered land—compulsory registration area 
registration at H.M. Registry of either a priority notice o1 
caution or both ; 

(c) registered land —registration 
of a caution against dealings.’’ 
The reader points out that, although such steps may _ be 

taken in rare instances, they are not common practice, and 
he asks in what circumstances they should be adopted and 
what is the duty of a purchaser’s solicitor. These questions 
are not easy to answer firmly, but a few comments may bx 


helpful. 


Registration of estate contract 


at the Land Registry 


It is surprising that contracts to purchase are not registered 
as estate contracts in the land charges register more frequently. 
The form is simple to complete and the fee is small. Thi 
advantages, on the other hand, may be considerable. Thx 
effect of registration is to protect the purchaser’s equitable 


interest under the contract against, iler alia, the rights of 
any person to whom the vendor may sell thereafter. Thi 
possibility exists that a prior agreement to sell may have 


been made, but in practice this is most unlikely. To som« 
extent even this remote danger could be reduced by 
priority notice procedure, but this would be so complicated 
as to be impracticable. Perhaps the greatest advantage of 
registering an estate contract arises in the event of a dispute 
which results in a threat by the vendor to rescind and resell 
the property. The registration is a considerable obstacle to 
hasty action. 

Thus, it is reasonable to conclude that registration of 
estate contract is a simple step and that it may have some 
advantages. Yet it that in dealing with a vendor 
who is a person of substance unlikely to break his contract 
and able to pay damages if he does no loss is likely to result 
from non-registration. There is certainly no settled practic 
to register contracts in normal cases and so, even if by som 
unusual chance a purchaser suffered loss because the contract 
was not registered, it would appear to follow that the solicitor 
would not be regarded as guilty of negligence. On the other 
hand, most text-books suggest registration where the danger 
of loss to the purchaser is apparent, for instance, where th 
purchase price is to be paid by instalments or completion is 
otherwise delayed beyond the usual period, and probably 
practice follows such suggestions. Therefore a court might 
well decide that in these unusual cases a solicitor who did not 
register was negligent and so liable to compensate his client 
for avoidable loss. In the absence of a decision of the courts 
it is impossible to suggest any more precise rule. 


use ot 


an 


is clear 


ORS’ 


PRACTICAL CONVEYANCING—LIX 
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OF CONTRACTS 
Unregiste ve d land in compulsor ’ ared 


If the area is one in which registration of title is compuls 
then a conveyance on sale of freehold will become void as 
transfer of the legal estate unless application is made in 
time for registration. Yet until registration of the tit] 
effected interests may be protected in respect of 
unregistered title by entries on the land charges register 
the normal way. It follows that the remarks made al 
are applicable to cases of the kind now under considerati 
Nevertheless, as our reader has pointed out, the alternat 
or additional procedure of registering either a cautiot 
priority notice could be adopted. 

A caution against registration (which must be supported 
statutory declaration) may be lodged by any person who |} 
an interest which entitles him to object to any dispositior 
the land without his consent ; a person who has agreed t 
buy would fall within this description. The effect of lodgment 
is to prevent any registration until after the expiration 
fourteen days’ notice to the cautioner. The procedure for 
lodging a priority notice against first registration is rather 
more simple, but this action has temporary value onl 
Priority is thereby given over any application made during 
the currency of the notice, normally fourteen days. 

‘irst registration can be obtained only by a person who has 
a legal estate. Registration of an contract wou 
ensure priority for the rights under the contract over tl 
rights of the vendor, assuming him to hold the legal esta 
Consequently the conclusion appears to be that it is rarel 
if ever, necessary to take either of the two steps suggested 


Registered land 


A caution against dealings may be lodged by a person w 
has agreed to purchase registered land. It need not | 
accompanied by the land certificate, but must be supp 
by statutory declaration. If such a step is taken no dealit 
may be registered unless notice been given to t 
cautioner which will enable him to contest the validity of t 
dealing before the registrar. 

rhe writer is not able to estimate how frequently t 
procedure is used. Whether it should be adopted is a matt 
of opinion and no doubt tests can conveniently be appl 
similar to those suggested above with regard to registrat 
of estate contracts. 

There is certainly room for differences of opinion on tl 
interesting points. The most one can say in the absent 
authority is that the generally accepted opinion appears t 
be, first, that no steps of the kinds indicated are reasonal 
necessary on a normal purchase, but, secondly, that wher 
there unusual features involving danger of 
purchaser proper action should be taken. It is suggest 
that this action is (1) registration of an estate contract if t 
title is unregistered (whether or not the land is in a compulso! 
(2) lodging of a caution against dealings if the titl 
registered. J. GS 


} 


estate 


rt 
) 
I 


has 


loss 


are 


area 


HERE AND THERE 


TAKING IT DOWN 


EVERY now and then new and bright ideas are canvassed for 
giving some fresh twist to applied science, so as to perpetuate 
the proceedings in the courts of justice ina way that is supposed 
to be an improvement on the shorthand note or the judge’s 
own note. Not long ago there was a toying with the notion 
of oral recordings which could be played back as required. 
Apart from the fact that it would not be very long before the 
storage space required would be more extensive than the 
already inadequate Law Courts, there would be (at any rate, 
so far as the judges and the more distinguished counsel were 
concerned) grave difficulties of amour propre to be contended 





minor counsel have, of 
First of all there’s the shock 
hearing your own voice played back to you; the immediat 
impression, if you happen to be unprepared, is ain 
invariably that it belongs to a rather unpleasant stt 
Secondly, it is well known among shorthand writers t! 
cruellest trick you can play on any speaker is to rep! 
in a transcript exactly what he said—the broken sentences 
the unfinished parentheses, the rickety constructions 
The transcript is a work of literary art and not a 
technical achievement. It has the additional ad\ 
over a recording that, if you only want to refer to a sentenc 


with; mere witnesses and 
no right to amour prop) 


mert 


intag 








| 
' 
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or two, it is easier to find your place on paper than on a wax 
disc. It is odd that nobody has so far experimented in film 
technique as an advance on theshorthand transcript, though the 
objections of amour propre would, of course, operate even 
more strongly than in the case of a mere oral recording, among 
‘udicial and forensic personages having the fear of the candid 
camera before their eyes. In their busy lives few of them 
can have had the time or the opportunity to master the 
technique of film or television stars, and to be obliged not 
only to trv a prisoner or cross-examine a witness, but also to 
play him down and prevent him from stealing the picture, 
would add a terrible strain to the burden of the administration 
if justice. 
JUDGE’S TRANSCRIPT 

\LLIED to the problem of the shorthand transcript is the 
problem of the judge’s note. These have been known to vary 
in every degree from satirical sketches to the crisp efficiency 
of shorthand. In the former class, Vice-Chancellor Bacon is 
said to have been a most accomplished performer. His entire 
note might consist only of a lively portrait of one of the parties 
over the caption: “ This man is a liar,’’ or of the proboscis 
profile of the defendant in a nuisance case with the convincing 
comment: ‘‘ He says he did not smell it !’’ Of the shorthand 
judges, Cassels, J., in our own time, and_ formerly 
Lord Merrivale and Singleton, L.J., as a judge of first instance, 
have displayed particular virtuosity. The longhand judges 
re in far greater difficulties. Their labours, if pursued with 
relentless conscientiousness, can add days to the length of a 
hearing, apart from wrecking the effectiveness of cross- 
xamination by enabling a wily witness to take his bearings 
ind pick his way accordingly. From the case of Theocharides 
v. Joannou, heard in the Chancery Division early this month, 
ne gathers that Roxburgh, J., adopts a middle course of 
taking a note of reasonable proportions in the knowledge 
that, if it turns out to be not quite full enough, there is 


POINTS IN 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprictors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (im duplicate), addr i 
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Rent Restriction —GARAGE LET TOGETHER WITH HoUSsE 
RAISING RENT OF GARAGE 

Q. A semi-detached house built in 1936 of a rateable value 

of 420 was first let, it is believed, in 1937 for a rent of 21s. per 

week. In fixing this rent the then owner allocated 17s. of the 

nt as relating to the house itself and 4s. as to the garag 


belonging to it and adjoining it on the same site, though no 


5 


evidence can be obtained that this fact was communicated to 
the first tenant. Subsequently the house with the garage has 
been let at 21s. and no mention has been made that any specitic 
portion of the rent relates to the garage. The owner now wishes 
to ra the rent of the garage, since rents locally of lock-up 
rages are now about &s. per week. (1) Can he do so and thus 
| 5s., or is the original 21s. the standard 
house and garage so that his proposed raise would 
be to raise the standard and controlled rent ? (2) Assuming 
that the premises were continuously let from 1937 onwards, 
ould appear to be ‘‘ old control’’ premises. Do you 
gree 3) If they are “ old control’’ may the landlord add 
15 per cent. to the net rent and, if he undertakes all repairs, a 
further 25 per cent. ¢ 


make the total rent say 25s 


ren¢ f +ha 
ih ttl 


] 


1. (1) In our opinion the landlord could not succeed in 
establishing that the house and garage were separate entities 
and thus obtain more rent. The point is virtually concluded 
by s. 3 (3) of the Rent, etc., Restrictions Act, 1939: ‘. . . and 
for the purposes of the Rent and Mortgage Interest Restrictions 
Acts, 1920 to 1938, as amended by virtue of this section, any 
land oj premises let together with a dwelling-house shall... be 
treated as part of the dwelling-house . . .’’ (see Lord Radcliffe’s 
speech in Langford Property Co. v. Batten {1950| 2 All E.R. 
1079 (H.L..), in particular the sentence concluding with“. . . the 
staulard rent of that ‘ dwelling-house’ would be the rent then 
paid, not the less because part of it was attributable to the 




















































always the shorthand writers’ note in the background. That 
particular case arose out of a dispute between two Cypriot 
brothers (both enjoying the encouragement of legal aid 
over a partnership in a Margate restaurant business. In the 
circumstances it is not surprising that the learned jud 
should have come to the conclusion that he would requir 
expert technical assistance in his note-taking He did h 
best during the first two days of the plaintiff's sojourn in the 
witness box, recording, as best he could, the flow of a rapid a 
voluble torrent of broken English, till at last, in antici 

of a similar performance by the defendant, he intimated that 
only a transcript of the shorthand note would be equal to tl 
occasion. However, after the rising of the court the shorthand 
writer sought him out and informed him that nobody would 
accept responsibility for the expenses of preparing it. Not 
being willing, as he said, to meet them himself out of | 
Victorian salary, his lordship told him that he need not 
proceed with the transcript until somebody had undertaken to 
pay him for it. After that, there developed a comedy of cros 
purposes, in which the plaintiff’s solicitor consulted the 
appropriate legal aid committee and the committee, imagining 
that the judge was inquiring whether a transcript ought to b 
provided, sent him a courteous but irrelevant communication 


on that assumption. Accordingly, when the case came on 
again the question of the responsibility for the costs of th 
transcript was still floating in the air as indefinitely as before. 


The judge thereupon brought it down squarely to eart 
asserting, as a constitutional principle, his right to direct th 


making of a transcript as a matter relating to the condu 
of the business of his court. He was not concerned uid, 
with the position of the plaintiff’s solicitor under the Le \id 
Act and the action must stand over until the tra 

available. However, he added, for the solicitor’s 1 and 


comfort, that in his opinion the expenses must be part of the 
costs of the action and that he would be entitled to recover 


them out of the legal aid fund. 





PRACTICE 


name and address of the subscriber, and a stamped, addressed envelope. 

amenity provided by the shed and garden": p. 1087 4 < 
the effect of ¢ lee v. Broughton ; Lloyd v. ( / 1929 > 
103 (C.A.) being that a house can become cl 

though never let, so that this house would be controlled 

1920 Act when let 3) This being so, the landlord may 

rent by 15 per cent. of the net rent and by 25 p 

if he is liable for all repairs. Notices must, of cour 

We would add one suggestion, by adopting which 





object sought to be attained mig be achicved N 
having been served, the landlord might ue for ] 
offering the house without the garage as alternative accgm1 
tion: rent for the house would be reduced on apport 
but the rent obtainable for the garage might exceed the re 
for the house. While the questions are quest 
answers to which will depend on the particular cit 
there is authority to show that the absence of a ga ot 
make alternative accommodation necessarily unsuita 
sranting of an order unreasonable (2? / v. G MO 
1 All E.R. 609 (C.A. 

Landlord and Tenant—CoveNaNtr BY LAND 

ALL RATES AND TAXE LIABILITY I Wat Ix 

Q. A tenancy agreement in respect of a dwell ] ibject 
to the Rent Acts includes the following clauss | | rad 
shall pay all rates taxes and assessments in respect of id 
rooms.” There is nothing else in the agreemet I to 
liability to rates or taxes. Water rate is levied t 
by the district council, the amount of such rate be ba on 
the rateable value. Who is responsible for the 
The landlords argue that water charge ire til 
and do not come under the assessment for rates a! 

1. In our opinion the landlords are responsibl iter 
rate: at all events this would be so unless it i ch the 
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occupier is not bound to take the water, t obligation thu 
being voluntarily incurred e Bade v. Hunt (1888), 22 O.B.D 
145 (C.A in particular the judgment of Fry, L.J., at p. 14s 
In that case the covenant was to pay “all rates, taxes a 
impositions whatsoever, whether parliamentary, parochial, or 
mposed by the corporation et a and the vatio decid 
appears to have been that a water rate could not be said to be 
imposed ’’ when the occupier could be made liable only with 
his own consent. Attempt made to discredit Spa 
Telegrvap) C0: Vv. >) pherd 1SS-+4), 13 O.B.D 202, which was a 
decision in favour of th ovenantee but one i vhich, as w 


RS JOURNAI May 16, 1953 
out by way of distinction, the covenant said “‘ | 
respect of, ot imposed but that decision hi 
proved by Bourn Tant v. Salmon & Gluck | 
O71 616 (C.A.), in which it was held that a water 1 
red by a covenant to procure to be paid “ all 1 
pavab in respect of the demised premises,’’ and t 
orit appears to be applicable to the case sub 
Increases can, however, be passed on to the tenant as pe 
r of rent: the Increa of Rent, etc., Restrictio \ct 
920), Lz {3 Z), expre Vv include water rents and ¢ 


TALKING “SHOP” 


FRIDAY, 181 May, 1953. 


There must be few solicitors in conveyancing or company 
practice who have not been consulted during the last few years 
upon distributions of capital profits. It was, I think, the 
judgment of Romer, J. (as he then was), in Re Sechiart 
(deceased), Argentt v. Sechiart {1950} 1 All E.R. 417 which 
first aroused interest in the subject, and the decision certainly 
achieved rather more publicity than is usually 
to judgments in the Chancery Division. 


aAc¢ orded 


The genesis of Re Sechiart was the nationalisation, by the 
Transport Act, 1947, of certain passenger transport and road 
haulage undertakings of Thomas Tilling, Ltd. The company 
received from the British Transport Commission for these 
interests the sum of £24,800,000 which was satisfied by an 
allotment to the company of british Transport 3 per cent. 
Stock at 101 per cent. At an extraordinary 
meeting of the company, its memorandum was 
that it became an and holding 


and by an ordinary resolution at the sam 
solved to pay a : 


Guaranteed 
general 
altered so 
company 

meeting it re specia capit 
dividend’ on its ordinary stock by distributing to 
stockholder £5 British Transport Stock for each {1 of the 
company’s ordinary stock held by him. As a result of this 
resolution, the trustees of the testatrix’ residuary 
in Re Sechiart received £20,000 British Transport Stock, 


investment 


| 
l 1 profits 


Cal h 


trust fund 


and the question to be determined was whether this stock 
should be treated as income or capital of the trust fund. 
Romer, J., applying Hill v. Permanent Trustee Company of 


720, decided that. the 


New South Wales, Ltd. {1930) A.C. 
stock should be treated as income. 


Anyone who cares to study the Hill case will find that 
there was nothing really novel about the decision in Re 
Sechiart. Inthe Hill case Lord Russell of Killowen enunciated 
five principles for the solution of this type of problem, whereof 
in the Sechtari case Romer, J., selected the second and third as 
decisive. Lord Russell of Killowen’s second — principle, 
very briefly, this: “that a limited company not in 
liquidation can make no payment by way of return of capital 
to its shareholders except as a step in an authorised reduction 
of capital; any other payment .. . to its shareholders 
must and can only be made by way of dividing profits ...”’ 


Was 


And the third principle: “‘ moneys so paid to a shareholder 
will Gf he be a truste prime e belon o the person 
beneficially entitled to the income of the trust estate Phy 
words ‘ prima fa "are worth noting 
Monpbay, 4TH 

Re Sechiari, as I have said, attracted a great deal of 


attention at the time, and to judge from the decisions that 
have followed it and the number of times that I have seen 
opinions of counsel advising upon one aspect of the subject or 
another, we have not yet seen the end of it. The real interest 
of Re Sechiari, at least to clients, may be traced to the fact 
that xormally the share of distributed capital profits, when it 
reaches the hands of the shareholder or beneficiary, albeit as 
‘income,’ escapes income tax and sur-tax (see, for example, 
Gimson v. Inland Revenue Commissioners [1930] 2 K.B. 246, 


2nd ed., vol. I, para. 308, at p. 205 
inomalous forms of income are in these days of hig! 

the more prized for their rarity. All this is 
familiar law, and I would forbear to mention Re Sechiayi ir 
this diary were it not that it is really all too easy to fall dow: 


| Simon’s Income Tax, 
such 


taxation all 


one or other of its hidden manholes. 


In the first place the that capital 
distributions are received in the quality of income) 


principle (viz., 
n |} 


no application when a company’s authorised capital is redu 
by order of the court (see the quotation from Lord R 
of Killowen, supra). And other special cases ma 


5 where capital is refunded to shareholders under a 
the effect of excluding the more 
en | rule apply where the s 


but 


\ct, which may have 
Nord : th 

of the t1 

tockholders are siven in Of tion to take 


often difficult to decide whether the option is 


imsaction is a capitalisation of profits ; 


cash or shar 


or genuin \nv reader wishing to study this subject w 
the principles discussed in an article by Mr. Anthony J. | 
entitled “ The Thomas Tilling Stock Cases ”’ (The Con 

i... 17. No, f, p. 22) - also in Halsbury’s Laws of | 
2nd ed., vol. 29, para. 930. They would take up too 


to revert to them in another issu 


[ hope 


that the receipt wi 


assume 
When a South Afi 


al tax. 
company declared a dividend payable from capital p1 
realised on the sale of certain properties, shareholders in 
United Kingdom were as under Case V of Sched. D t 
tax upon “ income arising from possessions out of tl 
United Kingdom.’’ The House 
of Se upheld the ¢ 
toners V. Reid [1949) A.C, 361 
at p. 386 “Owing to the ul prov 
Tax Acts, which distribute lability for income tax 
sur-tax) between a British company and its shareholders 
dividend paid by a British company out of its capital profits 
is not taxable. but there are no provisions applicabl 
foreign company which bring about this result.”’ 


not safe to 


Secondly, it 1s 
| income tax and sur 


VS eScay 


sessed 
com 
of Lords (reversing the Court 
Inland Revenue Commi 
Lord MacDermott observed 
isions of the Incom 
including 


SS101 issessment 


Spc 
I 
1 


+ 


Thirdly, if the company’s distribution turns out ultimate! 


to be a distribution of trading (as distinct from capita 
profits, the last state of the shareholder or beneficiary 
likely to prove worse than the first, for he must then “ gross 


up’ his dividend in conformity with s. 185 (1) of the Incon 
Tax Act, 1952, and pay and sur-tax upon th 
grossed-up figure. 


Fourthly, trust instruments 
since the decision in Re S« 
provisions which either require or permit the trustees 
‘reconvert ’’ income receipts of this nature to capital and to 
hold them as an accretion to the corpus of the trust fund. 
And even when no such provision exists, insurance companies 
and others lending upon or buying reversions are under- 
standably shy of capital distributions and are prone to make 
special bargains with the cestu¢s que trust and thereafter to 
put the trustees on notice of them. 


income tax 


and notably those 
sometimes contain 


dr. wn 


hiara 


tees 


Fifthly, it is as well to review the actions of the trust 
and beneficiaries, since the circumstances may be such as 
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to give rise to an equitable adjustment in favour of the 
reversioners or, Per contra, to exclude such an adjustment in 
favour of the life tenant. Thus, in the Hill case the trustees 
had voted for a certain alteration in the company’s articles 
an alteration which had made it possible for dividends 
to be paid out of any profits made by the company. The 
court reserved power for the reversioners to bring an action, 
{so advised, for a declaration that the trustees ought to have 
voted against the alteration. A similar power, or at least 
liberty to apply for an equitable adjustment, was reserved to 
the reversioners in Re Sechiart. There is no evidence that 
the reversioners in either of these two cases made such an 
pplication as was contemplated, though an unsuccessful 
ttempt of this kind was made in Re AKletnwort’s Settlement 
Trust 1951) 2 All E.R. 328. Yetina contrasting case Where 
the “ capital profits dividend ” had been invested with certain 
ipital moneys in the purchase of a house for the tenant for 
life, Harman, J., having regard to the course of dealings 
etween the parties, declined to grant the tenant for life a 
e upon the house in recoupment of the dividend (see 
iven's Settlement Trusts [1951| 2 All E.R. 414). 


Re Macl 


St Oks 
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WEDNESDAY, OTH 

When one gets to “ fourthly ’ and “ fifthly "’ it is perhaps 
time to call to mind those tedious and perhaps apocryphal 
instructions laid before a crusty member of the Victorian bar, 


desiring counsel to advise “sixthly and generally in th 
interests of the said infants’’ or words to that effect, which 
wrung from counsel advice sixthly that “ the said infants 
feet be kept dry and their bowels open.” 


Before, however, finally leaving Re Sechiart I should lik 
to add “sixthly’’ that the receipt of tax-free income is not 
always an unqualified blessing. Such a payment made to an 
elderly widow or widower at the expense of (say) a marria 
settlement fund may throw a substantial sum into that pet 
free estate. Thus, money which would have 
from estate duty under the familiar “ spouse ’” prov 
if it had continued to form part of the trust fund, is likely to 
attract estate duty on its ceasing to form part of it. And in 
such circumstances, if the elderly life tenant decides to give 
away the unwanted “windfall,” another five years of his ot 
her lifetime must elapse before the money will again be 
exempt from duty. 


s<On Ss 
] y 
been exempt 
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NOTES OF CASES 


The Notes of Case 


e found in the Weekly Law Reports. 
COURT OF APPEAL 
LEGAL AID: ORDER FOR COSTS IN INTERLOCUTORY 
PROCEEDINGS: AMOUNT NOT DETERMINABLE UNTIL 
HEARING 

Wozniak v. Wozniak 
ind Hodson, L. J J 


\ppeal from Karminski, J. 


gue € 


wand Lloyd Jac ob, LF 15th \pril, 1953 





m 25th September, 1952, a wife filed a petition for divorce 
gainst her husband. Both parties obtained certificates for 
egal aid under the Legal Aid and Advice Act, 1949. The 
isband’s legal advisers applied for further particulars to be 

d by the wife. These, when delivered, were not con 

ere tisfactory and an application was made on behalf of 

the husband to Karminski, J., for a writ of attachment against 
the wife for failing to deliver proper particulars. On 4th February, 
1953, Iwarminski, J., heard the application and dismissed it 


1 and ought 
husband to pay 
410, and directed 


round that it was completely misconccivec 

ver to have been brought. He ordered the 
ts of the application, assessi1 
should be paid forthwith. Before the order 
rawn up, Karminski, J., on 17th February, further 
question whether the court had power to 
assisted person in the costs of an 
| matrimonial suit which had not yet bee 
\fter considering the definitions of ‘‘ matrimonial 
Court of Judicature (Consolidation) Act, 

25, and in s. 17 (1) of the Legal Aid and Advice Act, 1949, 
difterence of meaning in those words 
ld that the words “‘ in connection with 
monial cause ’’ in the Act of 1949 gave him jurisdiction 
(Wozniak 
He varied the 
amount payable in 


he co s them at 


that they { Was 
heard 


( tC on tre 





interlocutory 
n tried. 
cause ’’ in 


ondemn an 


ipplicati 
APPLIC. On ima 
Supreme 
tnere 


Was a 


vo statutes and h 


condemn an assisted person in costs in a proper case 
i ! 2 W.L.R 
ler of 4th February only by making the 
mthly instalments of 41. The husband appealed. 
VENNING, L.J., said that the question whether the 


1953 662; ante, p. 231). 


had 


judg 
] 


irisdiction to ass the sum of costs at 410, as he had done, 
‘epended entirely on the interpretation of the Legal Aid and 
lvice Act, 1949, and the regulations made thereunder. Reeula 
17 (1) of the Legal Aid (General) Regulations, 1950, said 
( ally that the determination of the amount _of an assisted 
son's liability shall . . . be made at the trial or hearing 
tion, cause or matter and be final.’’ WKarminski, J., 
i ht that the words ‘in connection with a matrimonial 
iuse or matter ’’ in the definition section, s. 17, of the Act, 
5 1 jurisdiction to asse the costs on the interlocutory 
Se ceedings. That was, in his lordship’s view, erroneous. 
e | r to determine the amount of costs under reg. 17 was 

€ sal in a matrimonial cause, a Queen’s Bench action o1 
Chancery matter. If reg. 17 gave the power to assess the costs 





in this issue ave published by arrangement with the Incorporated Council of L.a 
"here possible the appropriate page reference 
Wi ble the appropriate pag ference 1 


Reporting, and full report 
given at the end of the note 


on any interlocutory application, all the machinery of 
provided by the | be 1 iI 


would have to bi 
such proceeding to 


regulations | 
determine the amount and t it 
It seemed to him plain that th 
ulation was that, while orders for ec 


on every 
would be 
intention of the res 


most inconvenient. 


be made in interlocutory proceedings, the amount payable could 


not be determined until the trial or hearing Che result wa 
that as against a legally assisted person, all that a master o1 
judge could do on interlo¢ utory proceedings was to make an 
order for costs. He could not determine the amou of the 
costs for that could only be done at the trial or heari of the 
action, cause or matter. The only way in which a judge could 
express immediately his disapproval of an application was 
in a proper case, to say that the solicitor for the legall ( 

person, who took out the misconceived application, should 1 


have his costs against the fund. 


Hopson, I] J and Lioyp-JAcon, ses 
was allowed and the order of Iwarminski, J., varied by strikit 
/10 and by ordering the husband. te pay 


avreed th py 
out the assessment of 
the costs in any event. 
APPEARANCES: G. L. S. 
Stewart (W. B. Blackwell & Co.). 
Reported by Miss M. M. Hitt, Barrister at-Law 


Dobry (Geors ( Geora 
[2 W.L.R. 1075 


TIME WHEN SUBMISSION OF NO EVIDENCE SHOULD 
BE MADE 
Grinsted v,. Hadrill and Others 
Singleton, Jenkins and Morris, L.J J 21st April, 1953 
\ppeal from Barry, J 


In an action in which the plaintiff claimed, citer alia, 


from the managing director of the defendant company, and the 
company, a sum of money, said to be secret profit which it wa 
alleged that the defendants had retained when acting as a { 
for the plaintiff in the purchase of shares, the trial judge left the 
issue to the jury, who returned a verdict in favour of the pla 

It was then submitted by counsel for the defendants that there 
was no evidence on which the jury could have come to their 


conclusion, and after hearing arguments the judge entered 


judgment for the defendants. On appeal, it was contended that 
there having been no submission of no evidence before th uk 
had been left to the jury and they had given their verdi the 
judge should have accepted their finding 

SINGLETON, L.]., said that it had been argued that ( e] 


submitted that there was no « ence 
to them, he ought rt to 


lants had not 


to go to the jury before the case went 


be allowed to succeed on a submission made ubsequ 
Speaking generally, that expressed the view which 

this matter If it was to be said that there wa ) 

to go before the jury, counsel who proposed to 


should do so either at the end of the plaintift’s case o1 hen all 
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] 


the evidence was concluded If he 


judge 


took that course, 
judge al 


there was 


the presiding 
had the matter before him li a the end of a 


no case to 


case came to the con go to the 
ud power unde1 
-a defendant if the eviden¢ 

verdict in his favour would 
But if he thought that a case 
which, if ut 
and 


moreover, he hz 


jury, it was his duty to say so; and, 
Ord. 36, r. 39, to enter t 





for the plaintiff was so weak that a 
be set aside as unreasonabl 


however weak, had been mz 


justily a 


answered, would 


ubmitted the 





verdict for the plaintiff, therefore 


case to the jury and obtained their verdict, he should take their 
decision and not usurp their province, unle would have been 
justified directing the jurs to find otherwis« His 


lordship 
S/ ; 


i i Ail i 
referred to the dictum of Lord Reading, C.J., in Skeate \ 


Lid. (1914 2 K.B. 429, and, having considered the evidence, said 
that there was, in the present case, evidence on which the jury 


could have found as they did, and since it was a matter for their 


decision. the appt il wuld be allowed 
JENKINS and Morris, L.JJ., concurred 
APPEARANCI 


Ockerby & ( 


Havold Brow) Le 


and 
and i 
and ¢ 
I t-I {1 W.L.R. 696 


STATUTORY TENANT’S CAPACITY 
TRESPASS AGAINST LICENSEE LEFT 


Thompson v. Ward 


TO MAINTAIN 
IN OCCUPATION 


hed, M.R 
\ppeal from the Willesden County Court 
The te 


of the Kent 


level Birkett and Romer, L.J J 21st April, 1953 


‘nant, Thompson, of a dwelling-house wit! 


Acts in 


the protectio 


talled his mistress, the defendant, Mrs. Ward 


in the prem \fter some years had passed, in 1947 th 
contractual tenancy was determined by the landlord, but the 
tenant continued in possession as a statutory tenant \ bout 
the same time, Mr. Thompson took a lodget eventually that 
lodger supplanted Mr. Thompson in the affections of Mrs. Ward 
and, in 1949, M Thompson took all his possessions and wel 

away, leaving Mr Ward in occupation She continued to live 
there for several to the landlord and all other 


outgoin In 1950, Mr. Thompson remarried and then, if not 
before, abandoned any intention of returning to the premise 
Subsequently, however, he decided to return with his wife 


Lith | 
purporting to determine her licence, but she 1 
premist He then brought an action 


court and obtained an order for possession 


On Mrs. Ward 

1 on in the 
against her in the county 
Mrs. Ward appealed 
Dean {1924 
uubtedly maintain 


November, 1952, he rved a notice on 


Maine 


IEVERSHED, M.R., ud, referring to We _ 


1 IX.B. 685, that a statutory tenant could und 


trespass against a person entering the premises without his 
permission, but 3 j Byvash '19A 2 K.B. 247 established 
that a “‘ non-occupying ”’ tenant prima fa forfeited his status 
as a statutory tenant On the facts as found, that was what had 


happened here, since the te 


ant had abandoned the premise 
vith hy ‘ 


8 presence in the 
sufficient to re 
installed and left 1 

preserving the for thi 
ourt had 


Judge 





no intention of re e mere 


premises Of his licensee wes not possession 


for him, 
the intention of 


tall 
ince she was not cupation with 
tenant’s ultimat 
relied on 


pre MIs¢ 


home-coming Leon in the county « 


[o\ v. Wari 1953) 1 O.B. 234, and altho following that 
case and Wing's Coll , Cambi v. Kershma 1948), 64 T.L.R 
547, the tenant’s obligations under the statutory tenancy towards 


had 
Rent and 
> tenant neverthe 

id therefore hac 
action 1or 


the landlord might continue, for no been 
served by the tenant as required by s. 15 (1) of the 
Mortgage Interest (Restrictions) Act of 1920, t1 
less had no right to possession of the premise 
no interest would be 


trespass against the occupier 


notice to quit 


which sufficient to maintain an 


BirKETT and Komer, L.JJ., agreed \ppeal allowed. 
APPEARANCES Thomas Whiphai Vontagu’s and Cox ai 
Cardale); L. 1. Stranger- J one I:dgar H. Hiscock 
Reported by Miss E. DANGERFIELD, Barrister-at-Law] [2 W.L.R. 1042 


NO SPECIFIC FINDING AS TO NEGLIGENCE IN COUNTY 
COURT JUDGE’S NOTE: CASE REMITTED 
Dorrington v. Griff Fender (Swansea), Ltd., and Another 


I:vershed, M.R., Birkett and Romer, L.JJ. 23rd April, 1953 


\ppeal from Chepstow County Court. 


running down action, brought by the plaintiff, Dorrington 


Ina 


who, when riding collision with a 


tae ] . a4 
his Motor cycie, Call to 


ORS JOURNAL May 16, 


1953 


fendant and owned by 
judge found that the 
negligent on entering a main road from a side road and t} 


second cde 


lorry driven by the 


defendants), the county court 


his negligence was the cause of the accident. Evidence was gi, 
that, at the time of the collision, the defendant was on 


wrong, off-side, of the road and was overtaking anot! 
is they approached on the main road to a blind 
[he defendant admitted that he knew of the blin¢ 
but there was no specific finding in the judge’s note as t et 
the defei negligent in overtaking where he d 
ounty court judge dismissed the action and the plaintiff a 

I VERSHED, M.R., said that, having regard to the Law Ref 


side turnir 


Was 





Contributory Negligence) Act, 1945, the question of whet 
he defer was negligent and, if so, to what extent 
vital matter, and as it was not made clear by the note 


d and taken into account 
in the absence of consent by the parties 
\ppeal, must be remitted 


the matter had been considers 


judgment, the case, 


yurt of 


in apportionment by the C 
a fresh trial 
BirKEtT and Romer, L.]J., agreed \ppeal allowé 
S. R. Edgedale, O.C., and J. F. F. Pla / 
Hugh Griffiths (PR. IT. Lei 


Reported by Miss E. DANGERFIELD, Barrister-at-Law] 


1s c ( 0.3. 


[1 W.L.R. 696 


MINES AND MINERALS: NEGLIGENCE: 
FAILURE TO WARN 
England v. National Coal Board 


SHOT-FIRER’S 


Somervell, Birkett and Romer, L.JJ. 27th 


Apt 


\ppeal 


from Croom-Johnson, | 


laintiff mine-worker, who had suffered injury thi 
explosion of a detonator, sued the mine-o 
statutory duty by their servant, a it -fir 
admittedly committed a_ brea 
without ha 


had take 


remature 
lamages for breach of 
firer had 

I:xplosives in Mines Regulations by firing 


ertained that all persons in the vicinity 


ter; but the injured mine-worker had also been 

breach of the regulations in that, by agreement 

rt -fire he had undertaken to couple up the cable to 
detonator—a duty imposed on the shot-firer by the r 


judge 


The trial , founding his judgment on the decisio rf 
Hlouse of Lords in Harrison v. National Coal Board |1951) A.C. | 
that the Explosives in Mines Regulations imposed no 


the mine-owners or their manager for the failure of 


firer to perform the duties expressly imposed on him by 2 
and (i), provided they had enforced the regulations to b 
of their ability, dismissed the action. The plaintiff appeale 
SOMERVELL, Ly! . said that Harrison’s case, § {p 
onclusive that the plaintiff could not allege a breach of statu 
duty by the defendants At that date the doctrine of con 
employment was still in forces the question whether th pla 
could have succeeded at common law in the absenct I 
xtrine was danvassed, but left open; the doctrine was 
mger law The question was, therefore, whether thi plat 
could succeed at common law It had been argued for 
lefendants that, as the shot-firer’s duties had been pre 
detined by the regulations, the plaintiff could not r 
breach of common-law duty gut if the regulations had 
been made, the plaintiff would have his remedy at cominon 
and there was no ground for the submission that the r 
should be construed as taking away common-law ri 
could not be said that a claim for breach of statut 
excluded a claim for common-law negligence ; suc 
were frequently made together under the Factories A 
successfully The question was, therefore, whether the d la 
had a defence at common law As to causation, the 
the plaintiff, by agreement with the shot-firer, was co 
the wires, was not the cause of the accident. The « 
the later and independent negligence of the shot-firer in slowing 
the charge without ascertaining that all was clear t 
that the plaintiff was doing something contrary to the re 
did not take him out of the protection of the common 
the appeal should be allowed 
BirRKETT and Romer, L.JJ., agreed. Appeal allowed 
APPEARANCES: H. Edmund Da Q.C., and Alun Da 
Theodove Goddard &® ( for Morgan, Bruce 4 l 


Pontypridd); H. V. Llovd O.4 
R. S. S. Allen, for W. H. F. Barklam, 


[Reported by F. R. Dymonp, Esq., Barnster-at-Law]) 


and D 
Cardiff) 


~ 


[2 W.L.R. 1059 
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CHANCERY DIVISION 
WILL: INTEREST ON NATIONAL SAVINGS CERTIFI- 
CATES: WHETHER CAPITAL OR INCOME AT DEATH 
OF TESTATOR 
In re Holder, deceased ; National Provincial Bank, Ltd. 
v. Holder 
Roxburgh, J. 16th April, 1953 
\djourned summons 


\ testator, who died on 16th September, 1951, directed by 
s will: ‘I expressly declare that no part of any dividends, 
rents, interest or moneys in the nature of income which shall 
wtually be paid after my death shall be apportioned or treated 
ipital of my estate and I declare that the whole thereof 
ll belong to the person entitled to the investment or property 
which the same respectively arose...’ In 1940 the 
tatur purchased 500 units of National Savings certificates, 
eventh issue, at the price of fifteen shillings, the whole costing 
75. On the sth February, 1952, after his death, his trustees 
ceived payment of 4534 7s. Od., representing the original 
plus 4159 7s. 6d. added in accordance with the terms 


sue \ccording to those terms, “* interest ’’ was to be added 
first yearly and then monthly, with a bonus at the end of 
fifth and tenth years. No income tax was payable in respect 


{the “ interest ’’ so “‘ added.”’ There were statements that a 
tificate “‘ cost 15s. and became worth 20s. 6d. in ten years ”’ 
tated “‘ rate of growth,’’ and “ after short notice, certificates 

be cashed at any time . the owner receiving whatever 
est is due.’” .\ summons was taken out to ascertain whether 
increase in value of the certificates accruing during the 

I lifetime, or after his death, constituted capital or 
ome under the terms of the will. It was conceded in argument 
the increase in value after the testator’s death was income. 





ROXBURGH, J., said that there was no doubt that savings 
rtificates earned income ; that, if they were not encashed, the 
me accumulated, and that such accumulations were not 
bject to income tax (he question was whether the sum of 
39 7s. 6d. comprised dividends, rents, interest or moneys 
the nature of income ’”’ under the will. It certainly did 
omprise what had once been ‘* moneys in the nature of income,” 
ind it must be decided whether they had become capitalised 
nd so had that nature in the testator’s lifetime. That question 
vas not made easier by the ambiguities of the prospectus, which 
couched in popular language. The statements in the 
prospectus, with one exception, seemed to indicate that the 
iterest was capitalised only the statement that the owner 
ld cash the certificate ‘‘ receiving whatever interest is due ”’ 
pointed in the other direction. That was quite at variance with 
the rest of the prospectus. On the whole, the agreement between 
the purchaser and the Government seemed to be that, unless 
the holder encashed the certificate, a sum should be added to 
he principal month by month, with the result that it was 
apitalised. There would be a declaration that so much of the 
4ross sum received by the trustees as represented the value of 
holding at the death of the testator was capital and that the 

emainder was income. Declaration accordingly. 
\PI ANCES: D. A. Ziegler (Collyer-Bristow & Co.) ; 
A. Plowman (Stibbard, Gibson & Co.); N. S. Warren, 

1. C. Burgess (Waterhouse & Co.). 

Reported by F. R. Dymonp, Esq., Barrister-at-Law} [2 W.L.R. 1079 





QUEEN'S BENCH DIVISION 
DEFAMATION: EXAMINEE ACCUSED OF CHEATING 
BY INVIGILATOR: PRIVILEGE 
Bridgman v. Stockdale and Others 
Ormerod, J. 23rd April, 1953 

\ction 


The plaintiff, a qualified electrical engineer, was a trainee 
a firm of diesel engine manufacturers, who sent him to a 
irse held by the second defendants. At the end of the course 
examination was held at the second defendants’ premises 
r tl taking part. During the examination the plaintiff 
‘ed the first defendant, a servant of. the second defendants 
HO Was invigilating the examination, for permission to leave 
t to relieve himself That was granted and the plaintitl 
oom and returned about tive minutes later, made one 





JOURNAL 






The first defendant, observing that one 


he had dictated « 
that the plaintiff had cheated, and said to 
Bridgman has cribbed 
When the plaintiff reps 
>was given a fortnight’s \ 
The plaintift alleged that thi 
by their servant, 


In Consequence 


repeated the accusation in a 


alleged repetition 


employers as s 
that the words were spoken by 


there had been no communication with th 


so that the claim for special damage 


invigilator thus had a moral right to express hi 


and, as there was no malice, the 
occasion had not been privileged, 


damage, so as 


Accordingly, although it was not now 


[Reported by F. R. Dymonp, Esq., 


UNDERWEIGHT : 
BROKERS LIABLE 
Lester v. Balfour Williamson Merchant Shippers, Ltd 


a Goddard, ¢ ry 


ponce nts sola to 
of our prin ipals, 


obtained an import 


respect ol whi 


When the onods were Ss 


respondents alleging that by virtue of ar 
food the labels on which did 1 


tins of pre-pac kee 


person they may ins 


itute proceeding 
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the cases showed that what had to be found was whether in the 
contract the person seller or buyer signing as 
principal or agent; it did not matter whether the qualification 
of his liability, if he was only an agent, was found only in the 
body of the document, or whether it was found by words added 


SIgnINg as Was 


after the signature (see Aviadne Steamship Co., Ltd. v. Jami 
Mchelvie & Co, {1922) 1 IX.B. 518, approving Gadd v. Houghton 
(1876), 1 Ex. D. 357, expressly approved in Universal Steam 
Navigation Co. v. James McWelvie Co, {1923 A.C. 492). 


It followed, therefore, that the respondents did not acquire rights 


under the contract nor did they incur liabilities as between 
themselves and the buver: there was no contractual nexus 
and in fact they were not the sellers. Therefore, it followed 
clearly that there was no act or default on their part which 


caused the retailers 


to be in possession of the goods which were 
underweight. If they had been the sellers, even though they 
had never handled the goods, they would have been liable, but 


ellers it could not be said that there wa 
The result was that the 


never were the 
any act or default 


as they 


making them liable. 


justices came to a right decision on the wrong grounds. 
LYNSKEY and Parker, JJ., agreed. Appeal dismissed. 
APP! ANCES Paul Wi htson Shay pe, Pritchard & ( , 

for 1% Clerk, Hastings); R. Crichton, Ou and /dward 


Gardner (Ne e. Beck & Co 


Reported by Miss J. F. Lams, Barrister-at-Law] 


[2 W.L.R. 1068 


TOWN AND COUNTRY PLANNING: 
ENFORCEMENT NOTICE 


(Parts of 


FORM OF 


Lincolnshire Lindsey) County Council v. Wallace 
Holiday Camp, Ltd., and Others 
Lord Goddard, C.J. 


Case 


Lynskey and Parker, JJ. 27th April, 1953 
stated by Lincolnshire justices. 


23 of the Town and Country Planning Act, 1947, 


(1) If it appears to the local planning authority that 
any development of land has been carried out after the appointed 


section 


provide 


day [Ist July, 1948! without the grant of permission required 

the local authority may serve on the owner and 
occupier ’’ an “enforcement notice ’’ requiring, by subs. (2 
the matter to be rectified. By subs. (4 a any person 
on whom an enforcement notice is served may appeal 
against the notice to a court of summary jurisdiction and 
on any such appeal the court —-(a) if satistied that permission 


was granted for the development 
sion was required 


(1) Where any 


or that no such permis- 
shall quash the notice ...’’ By s. 75: 


works on land existing at the appointed day 


were carried out... in contravention of previous planning 
control the provision with respect to enforcement 
notices shall apply... (5) In relation to an enforcement 
notice served by virtue of this section subs. (4) of s. 23 of this 
\ct shall have effect as if for para. (a) thereof there wer 
substituted the following paragraph: (a) if satisfied that the 
works . .. to which the notice relates are not works .. . to 


which s. 75 of this Act applies shall quash the 
A local planning authority served on the defendants an enforces 
|! been carried out 


ment stating (1) that development had 
2) that no planning permission 


within the meaning of the Act 

had been granted ; that the notice was served pursuant 
tos: 23. it that the development complained of 
was effected before the appointed day. The defendants contended 
that the ifotice was bad, in that it was applicable only to post-Act 


hotice 


notice 


and (3 
] 


Was conceded 


development. The justices quashed the notice. The local 
authority appealed. 

Lorp Gopparp, C.]., delivering the judgment of the court, 
said that many Acts now gave power to local authorities to 
serve notices which seriously affected persons and property 


it was unportant, therefore, that a notice should carefully follow 
the Act, so that the concerned should know 
what was complained of and what they were required to do 
The present notice purported to be served under s. 23; but that 


section could not apply, as it dealt only with post-Act develop 


exactly 


persons 


ment without the grant of permission. It was now said that 
under s. 75 the justices could only quash the notice if the 
development was not one to which that section applied but 
the difficulty was, that the notice made no reference to s. 75 


bad because the works to which it referred we 
pre-Act, and no planning permission under the Act wa 


{or such work It they had been executed in contravention ot 
control, the 


The notice wa 
re q red 


have so tated 


The 


previous planning notice should 


instead of referring to development without permission. 


ORS JOURNAL May 16, 195: 
justices, therefore, had power to quash the notice. Aj, 
dismissed. 

APPI ANCES: Lamb, O.C., and W. Roots (Tavlor, | ( 


for H. Copland, Lincoln) ; Harold Brown (Clifford-Turix ‘ 
, Vosby, Wakefield). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law 


{ 


for Stewart, Chalker « 


2 W.L.R. 10% 


NATIONAL SERVICE: IRISH NATIONAL ORDINARIL) 
RESIDENT IN UNITED KINGDOM 
Bicknell v. Brosnan 

Lord Goddard, C.J., Lynskey and Parker, JJ. 

Case stated by Bristol justices. 

The National Act, 1948, which came 
Ist January, 1949, provides by s. 1 that every male British subj 
ordinarily resident in Great Britain between the ages of 1 


24th April, 195 


service Into 


ibject to certain exceptions, shall be liable to be call 
serve in the Armed Forces. By s. 34 (4): “. a yp 

is resident in Great Britain shall be deemed to be ordinar 
resident there unless .. . (6) the circumstances of his residen 
1 Great Britain are such as to show that he 1 

there for a temporary purpose only...’ The Britis 
Nationality Act, 1948, which came into force on the ( 
provides by s. 3 (2): any law in force in any part of t 
United Kingdom ... at the date of the commencement 


this Act 


Parliament 


and any law which by virtue of any Aet 
passed before that date comes into force: 
or after that date shall continue to have effect in relat 
to citizens of Eire who are not British subjects in like mai 
as it has effect in relation to British subjects.”” The 
was charged with failing to submit himself for medical exami 
tion under the National Service Acts. He was born in 
in the Irish Free State, and lived there until 1949 when he came 
to England and obtained work. He intended 
return to live in [reland, but did not know when he would do s 
Hie had refused to undergo a medical examination, on the grou 
t was an Irish citizen. The justices dismissed tl 
ormation. The prosecutor appealed. 

Lorb GopbpARD, C.J., reading the judgment o 
iid that it could not be said that the defendant was a 
temporary resident for the purposes of s. 34 (4) ot th Nati 
Act. Up to Ist January, 1949, when that Act and t 
British Nationality Act came into force, Irish citizens ordinat 
resident in Great Britain were subject to national set 
Section 3 (2) of the British Nationality Act me 

that the whole of the English law in force on Ist Januat 
applied to citizens of Eire in like manner as it was to Brit 
ubjects, including any Act passed before 1st January wl 
came into force at that date. The provisions of the Nat 
Service Act were accordingly applicable to the delend 
\ppeal allowed. 


193] 


eventually t 


hal Hie 


pe»rvice 


PrOVISIONS. 


APPEARANCES: Sir R. Manningham-Buller, Q.C., 5.G 
5. BB. mt he Solicii ”N, Vinisin rf Labour ai Va 
SC) ¢ : as. lorre l (Pr. ngelly c~ Co., tor W. Wa - 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 1052 


PURCHASE NOTICE: 
LANDLORD MAY‘ 


TOWN AND COUNTRY PLANNING : 

LONG LEASE: WHETHER GROUND 
SERVE NOTICE 

Minister of Housing and Local Government ; 


R. v. ex parte 


Corporation of London 

Lord Goddard, C.J., Lynskey and Parker, JJ. 29th 
\pplication for certiorari 
The Town and Country Planning Act, 1947, } 
s. 19 (1) that, where permission to develop any land 
or is granted subject to conditions, the ‘‘ owner,” if he « 
there is no reasonably beneficial the land, 
the local authority a purchase notice requirin 
purchase his interest in the land. By 
authority transmit a copy ot the notice to the Mu 
who, if satisfied as to the owner’s contentions, 1s to conti 
notice whereupon the to be deel 
iuthorised Lo acquire thie to have served a yt 

t 119 
provided © 


use of May 


subs. (2), the 
are to 
local authority is 
and 
oOwnel 


land 


Section detine except so 


ontrat ! otherwise res 


the context 
a person vho, whether in his own right 
other pel 


land or, where the land is not let at a rack rent, 


or agent for any son, is entitled to receive tl 











on 


t. 1088 


RIL) 








rte 





May 16, 1953 THE 


cq entitled if it were so let The Corporation of London 
were the assignees of a lease for seventy-five years from 1925 
at a ground rent of 4750 a year of premises which, due to bomb 
damage, had in 1941 become a derelict site. In 1922, an under- 
lease had been granted at a rent of £1,136. In March, 1952, 
the trustees of the late owner of the freehold applied to the 
corporation as local planning authority for permission to develop 
the site, but the corporation, who proposed to incorporate the 
ite in a road-widening scheme, refused permission. In September, 
1952, the trustees purported to serve a notice on the corporation 
under s. 19 (1) of the Town and Country Planning Act, 1947, 
requiring the corporation to purchase their interest in the land. 
[he corporation forthwith transmitted a copy of the notice to 
the Minister, at the same time expressing the view that the 
trustees as freeholders of the site in respect of which there was 
a leasehold interest were not ‘‘ owners ”’ within s. 19 (1) and, 
therefore, had no power to serve a purchase notice. The Minister, 
being of the opinion that he was not concerned with the question 
of ownership, but that his duties were confined to considering 
whether the landlord’s contentions under s. 19 that there was 
no reasonably beneficial use of the land were substantiated, made 
an order confirming the notice. The corporation moved for an 
order of certiorari to quash the Minister’s order. 

LyNskEY, J., said that in s. 19 (1) the context did not require 
iny different interpretation of “‘ owner ’’ from that contained 
ns.119. The question was, whether the trustees were “‘ owners,” 
and to establish that they had to show they were in receipt of, 
or contingently entitled to, a “‘ rack rent.” The rent of £750 
under the lease of 1925 could not be considered a “‘ rack rent 
in view of the sub-lease of 1922 at #1,136. And if the land, 
now derelict, was let, that could not be done by the trustees, 
who had parted with possession until 1999; so that, if the 
land were now let at a rack rent, it would be the corporation 
who were entitled to receive it. Accordingly, the trustees 
were not “‘ owners ’’; the Minister had no jurisdiction to confirm 
the purchase notice and his order must be quashed. Further, 
when the Minister’s jurisdiction had been challenged, as it 
had been in the present case on the ground that the trustees 
were not ‘‘ owners,’’ he ought to satisfy himself on that point. 

LorkbD GODDARD, C.J., and PARKER, J., agreed. Application 
granted 


APPEARANCES: Harold Williams, O.C., and D. Walker-Smith 
Comptroller. and City Solicitor); J. P. Ashworth (Solicitor, 
Ministry of Health and Ministry of Housing and Local’Government) ; 
H. Heathcote-Williams, O.C., and R. E. Megarry (Boxall and 
Boxall). 


(Reported by F. R Dymonp, Esq., Barrister-at-Law]) [2 W.L.R. 1083 


COURT OF CRIMINAL APPEAL 
INSANITY: QUESTION TO MEDICAL 
WITNESS 
R. v. Holmes 


CRIMINAL LAW: 


Lord Goddard, C.J., Byrne and Parker, JJ. 30th March, 1953 


\ppeal against conviction. 

The appellant, after committing a homicidal attack, was 
indicted for murder. The only defence was insanity. Medical 
witnesses on both sides were agreed that the appellant was 
suffering from paranoic schizophrenia. A doctor giving evidence 


lor the defence was asked (1) whether, in his opinion, the 
appellant’s conduct indicated that he knew the nature of the 
act he was committing, and (2) whether in his opinion the 
appellant knew that it was against the law of the land. The 


loctor answered affirmatively. The appellant was convicted. 
Un appeal it was contended that the questions were inadmissible. 

LokbD Gopparp, C.J., said that the questions followed the 
tues in the Macnaghten case (1843), 10 Cl. & F. 200. The court 
had never heard of objection being taken to such questions ; 
if the objection prevailed, it would put an insuperable difficulty 
in the way of the defence when they tried to establish insanity 
[hey were essentially questions which might be asked and 
answered. The court would not deal with the large number 
of cases cited because the case was clear, and it would introduce 
4 great deal of confusion and injustice to an insane prisoner if 
ellect were given to the argument for the appellant. Appeal 
dismissed 

APPEARANCES: C. N. Shawcross, OC 
Regist) wv, Court of Criminal Appeal) ; G. 
Public Prosecutions) 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.)} 


Cot s-Preedy 
(Director of 


,and P. D. 


Terrell 


[1 W.L.R. 686 
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SENTENCES : 
FOR 


CRIMINAL LAW: CONCURRENT 
NECESSITY OF SEPARATE SENTENCE 
BREACH OF PROBATION 
R. v. Webb 
Lord Goddard, C.. 
27th April, 1953 


J., Lynskey and Parker, | ] 


Appeal against sentence. 


] } >I 


rhe appellant pleaded guilty to three charges of housebreak 
and larceny Numerous other and a 
probat ion order, were taken into « onsideration 
on each charge to five years’ imprisonment, the sentences being 
concurrent There was no concurrent sentence on the breach 
of probation. The Criminal Justice Act, 194s, 
s. 12 (1), that a conviction for which the oftender 
on probation or granted a conditional discharge shall be 
not to be a conviction for any purpose other than the purpose 
the proceedings in which the order is made, and of any subst 
quent proceedings which may be taken against him undet 
provided that where an offend 


ottences, breach o 


He was sente! 


provides by 


is either placed 
1 
I 


| 7 


foregoing provisions of the Act *’ 


being not less than seventeen years of age at the time ot 
conviction of an oftence for which he is placed on probati 
or conditionally discharged as aforesaid, Is sul equ 
sentenced under this Part of this Act for that offence 


provisions of this subsection shall cease to 


conviction.” 
J., said that it seemed to be 
probation committed an 


LORD GODDARD, C 
that, when an offender on 
the courts sentenced him for the later offence and, 
case, stated that it into account the breach of probation 
or of conditional discharge. But a sentence which purported to 
take other offences into consideration was still in law only passed 
for that offence with which the court was actually dealin 
a maximum sentence for an offence would not be increased by 
taking other offences into consideration (/??. v. Hobsoi 1942 
29 Cr. App. R. 30); and if such a conviction was quashed, no 
plea of autrefois convict could later be raised in respect of them 
(I. v. Neal (1949), App. R. 189). An order of probation 
or conditional discharge could not rank as a sentence for imposing 
corrective training, unless by reason of a subsequent 
a sentence was imposed for the earlier one. It 
undesirable merely to take breaches of probation or conditional 
discharges into account in this way ; they should be the subject 
of separate sentences, so that they might rank as offences 
the proviso. Offenders should be made to realise that dischat 
on probation or conditionally were not a formality Phere 
would be a sentence of two years, to run concurrently, for the 
Appeal dismissed. 


as 1n th 


took 


33:Cr, 


offence 


was, therefore, 


undet 


breach of probation. 


APPEARANCE: The appellant in person. 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law) [2 W.L.R. 1056 
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CORRESPONDENCE 
| po SOLICITORS’ JOURNAI 


‘* Deaf ”’ 


our correspondents are not ne wily} 


Sir,—I appreciate the humour of “ Richard Roe,” and L hope 
he will forgive me if I mention a serious point arising out of hi 
note headed ‘‘ Deaf’’ in your issue of the 9th May 

The case to which he refers illustrates very vividly a poin 
which the Deaf Children’s Society, of which I am vice-chairm 
is trying to bring home to the general public, namely, that a 


person who is deaf is not necessarily also dumb 


A hearing child learns to talk by hearing othe1 


A born-deaf child, provided the child is) not also born 
physically dumb, can be taught to speak if given proper 
training. 

The glib use of the expression “ deaf and dumb may not 
only be very hurtful to a deaf person who is fighting bravely to 
minimise his handicap, but it also tends to make more difficult 
the task of those of us who are trying to secure better educational 


facilities for deaf children 


W. WaALsit 
London, W.1. 
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SURVEY OF THE WEEK 


ROYAL ASSENT 
The following Bills received the Royal Assent on 6th May 


\berdeen Harbour Order Confirmation 

Agricultural Land (Removal of Surface Soil) 

City of London (Central Criminal Court) 

Glasgow Corporation Order Confirmation 

Great Northern London Cemetery (Crematorium) 

Harbours, Piers and Ferries (Scotland) 

Herts and Essex Water 

Leasehold Property Act 
Extension 

London Hydraulic 

Milford Docks 

National Trust 

Newbury Corporation 

Prevention of Crime 

Khoanglo Group 

South Essex Waterwork 

Transport 

University of Southampton 


and Long Leases (Scotland) Act 


Power 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Rkead First Time 
Auxiliary Forces Bill [H.L.] 5th May 
To consolidate certain enactments and Orders in Council 


relating to the Territorial Army and the Royal Auxiliary Air 
Force with such corrections and improvements as may be 
authorised under the Consolidation of Enactments (Procedure 
Act, 1949 


Hospital of St 
Confirmation Bill [H.¢ 

Hospital of the Blessed 
Confirmation Bill {H.¢ 


Mary Magdalen (Colchester) Charity Scheme 
7th May 

Prinity (Guildford) Charity Scheme 
{7th May 


Local Government Superannuation Bill [H.C.] 7th May 
Read Second Time 
Pharmacy Bill [H.C.] 5th May. 


Road Transport Lighting (Rear Lights) Bill [H.C.] 


7th May 

White Fish and Herring Industries Bill [H.C.] 7th May. 
Read Third Time : 

Iron and Steel Bill [H.C.] 5th May 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read First Time :— 
Valuation for Rating Bill [H.C.] Sth May 
To make new provision as respects the gross value for rating 
purposes of dwelling-houses and private garages and of certain 
hereditaments partly private dwellings; and _ for 
purposes connected with the matter aforesaid. 


used as 


Read Second Time : 


Army and Air Force (Annual) Bill [H.C.] 7th May. 
Finance Bill [H.C.] 7th May 
Gateshead Extension Bill |H.L tth May 


Manchester Corporation (Advertisements) Bill |H.L 
7th May 


Kthodesia and Nyasaland Federation Bill [H.¢ 6th May. 


Read Third Time : 
Navy and Marines (Wills) Bill [H.C.] Sth May 


B. DEBATES 


On his motion for leave to introduce a Bil! to transfer to the 
General Council of the Bar the powers of licensing and 
disciplining barristers at present exercised by the Inns of Court, 
Mr. DESMOND DONELLY said the Yorkshire Post had carried a 
report of a barrister’s speech accompanied by a leader urging the 
legal profession to look into his conduct. The barrister had been 


tried and sentenced in secret and no one had known what 


was for. He wanted justice not only to be done in the legg 
profession, but to be manifestly seen to be done. The Britis 
legal system was beyond reproach and it was important that t 


main pillar of the legal system—the barristers—should also 
beyond reproach in the conduct of their own affairs. 

Mr. Rk. T. PAGEtT said he resented a person not a member 
the profession proposing a Bill to alter the domestic rules ther 
without any kind of consultation at all. He did not believe o 
barrister in one hundred would want the change suggested. H 
would be very glad to entrust his professional honour to t 
Benchers of his Inn, but loth to submit it to the Bar Coun 
rhe latter was an elected body and should not have judicia 
powers. The Bar Council had deliberately refrained from taking 
these powers and now they were to be thrust upon them 

It was a rule at the Bar that a judge might not be criticised 
in his judicial capacity in public If after losing a case tl 
barrister attacked the judge relations between the bench and 
Bar would become impossible 


rhe motion was rejected {oth May 


C QUESTIONS 
Mororists (DRINK AND DRUG CONVICTIONS 
The HoME SECRETARY stated that the number of conviction 


in England and Wales in 1952 for driving or being in charge 
1 motor vehicle while under the influence of drink or a drug 
was 2,567. Ist May 
Wark DAMAGE, BusINESS CLAIMS 
Mr. PETER THORNEYCROFT stated that it was proposed to pay 
1¢ Outstanding claims under the Business Scheme of Pt. IL of 
the War Damage Act, 1943, with accrued interest, less tax, o1 
Ist October, 1953. Ist May. 


BARRISTERS (DISCIPLINARY ACTION) 


refused to introduce legislation t 
Bar was disciplined by the Benchers 
such disciplinary action should be 
better 


The ATTORNEY-GENERAI 
ensure that if a member of the 
Inn, the grounds for 
made public. General experience had been that it was 
to leave to these professional tribunals a discretion as to whether 
they published details or not. There were a number of cas 
vhere the publication of details might do very much mor 
damage than the mere statement of the penalty which, for certa 


of his 


reasons, might very well involve considerations of leniency 
other spec ial reasons He would, however, suggest to t 


Benchers that where possible information should be publish 
tth May. 


MERCHANDISE Marks Act (PROSECUTIONS) 


Mr. H. Srrauss stated that since August, 1938, the Board 
Trade had undertaken six prosecutions under the Merchandis 
Marks Act, 1837, in respect of false trade descriptions as to t 
material content of consumer goods, including the advertising 
of goods to which false trade descriptions had been applied 

5th May 


Pos! OFFICIALS (POWER OF ENTRY) 


OFFIC! 

The AssisTANT PosSTMASTER-GENERAL stated that, except 
under Defence Regulations, no Post Office official had power t 
enter premises without production of a justice’s warrant 

6th May 
PARKING OFFENCES 

The HoME SECRETARY stated that in 1952 there were 18,079 

prosecutions in the Metropolitan police district for obstruct 


by motor vehicles and 969 for obstruction by horse-drawn at 
hand-propelled vehicles. There were 7,503 prosecutions 
respect of motor vehicles waiting in a ‘no waiting ’” street 
and 1,383 such prosecutions in respect of horse-drawn al 
hand-propelled vehicles. There were 103 prosecutions under 
s. 50 of the Road Traffic Act, 1930, in respect of vehicles left 1 
a dangerous position 6th May 


MAXIMUM PENALTIES 
The HoME SECRETARY said the question of reviewing maximum 


penalties was always considered when relevant legislation was 


ount 


} 
to i 


amended, and courts were always required to take into act 
the means of an offender when fixing the amount of the fins 


imposed within the limits prescribed by the law, and he had 
no reason to believe that the existing limits were not satistactory 
7th Mav. 
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METROPOLITAN POLICE (RECOVERED PROPERTY) 

The Home SECRETARY Said it was the duty of Metropolitan 
Police officers to do all that they could to recover stolen property, 
but no officers were employed solely on that task. The value 
of the property recovered last year was £749,450. (7th May. 


STATUTORY INSTRUMENTS 
Blended Tea (Drawback) Regulations, 1953. (S.I. 1953 No. 641.) 
Boot and Floor Polish Wages Council (Great Britain) Wages 
Regulation (Amendment) Order, 1953. (S.I. 1953 No. 761.) 


5d. 
British Wines (Sweets) Regulations, 1953. (S.I. 1953 No. 643.) 
8d. 


Club Duty (Discontinued Clubs) Regulations, 1953. (S.I. 1953 


No. 644.) 


€offee and Chicory (Drawback) Regulations, 1953. (S.I. 1953 
No. 755.) 5d. 
Control of Paper (Newspapers) (Economy) Order, 1953. (S.I. 


1953 No. 730.) 5d. 

Copper, Lead and Zinc Distribution (Amendment No. 3) Order, 
1953. (S.I. 1953 No. 765.) 

Defence Regulations (No. 2) Order, 1953. (S.I. 1953 No. 737.) 

Defence Regulations (No. 3) Order, 1953. (S.I. 1953 No. 738.) 
These orders make a number of amendments to the Defence 
General) Regulations, 1939, and also revoke several of those 

regulations, including reg. 89 (Use of Force in Entering Premises), 
and reg. 95 (Recovery of Expenses). 

Drawback (Isle of Man) Regulations, 1953. (S.I. 1953 No. 650.) 
East Suffolk and Norfolk River Board Area (lreshwater 
Fisheries) Order, 1953. (S.I. 1953 No. 724.) 

Egg Products (Revocation) Order, 1953. (S.I. 1953 No. 731.) 

Essex River Board (Alteration of Boundaries of the River Stour 
(Essex and Suffolk) Drainage District) Order, 1953. (S.I. 1953 
No. 771.) 5d. 

Geneva Convention Act, 1937 (Colonies) (Amendment) Order in 
Council, 1953. (S.I. 1953 No. 748.) 

Goods and Services (Price Control) Acts (End of Emergency) 
Order, 1953. (S.I. 1953 No. 749.) 

Goods and Services (Price Control) (Isle of Man) Order, 1953. 
(S.I. 1953 No. 750.) 

House of Commons (Redistribution of Seats) (Hastings and East 
Grinstead) Order, 1953. (S.1I. 1953 No. 745.) 5d. 

House of Commons (Redistribution of Seats) (Ipswich, Eye and 
Sudbury and Woodbridge) Order, 1953. (S.I. 1953 No. 744.) 
5d. 

House of Commons (Redistribution of Seats) (Preston South and 
South Fylde) Order, 1953. (S.I. 1953 No. 743.) 5d. 

House of Commons (Redistribution of Seats) (Sheffield) Order, 
1953. (S.I. 1953 No. 746.) 5d. 

House of Commons (Redistribution of Seats) (Stockport South 
and Cheadle) Order, 1953. (S.I. 1953 No. 742.) 5d. 

House of Commons (Redistribution of Seats) (The Hartlepools, 


Bishop Auckland and Sedgefield) Order, 1953. (S.I. 1953 
No. 741.) 5d. 
Import Duties (Drawback) (No. 6) Order, 1953. (S.I. 1953 


No. 757.) 
Importation of Raw Cherries Order, 1953. (S.I. 1953 No. 728.) 6d. 
Invert Sugar Regulations, 1953. (S.I. 1953 No. 647.) 
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Iron and Steel Distribution (Amendment No. 4) Order, 1953. 
(S.1.. 1953 No: 775.) 

Jamaica (Constitution) Order in Council, 1953. (S.I. 1953 
No. 747.) 6d. 

Licence Duty (Hotels and Restaurants) Regulations, 1953 


(S.I. 1953 No. 642.) 

Local Fisheries Committees Order, 1953. (S.I. 1953 No. 773.) 

London Traffic (Control of Speed of Traffic) (Blackwall and 
Rotherhithe Tunnels) (Amendment) Regulations, 1953. (S.I. 
1953 No. 763.) 

London Traffic (Prescribed Routes) (No. 14) Regulations, 1953. 
(S.I. 1953 No. 762.) 

Manufacture of Glucose Regulations, 1953. 
5d. 

Manufacture of Sugar Regulations, 1953. (S.I. 1953 No. 646.) 5d. 

Match Duty Regulations, 1953. (S.I. 1953 No. 651.) 5d. 

Merchant Shipping (Safety Convention Countries) (Various) 
Order, 1953. (S.I. 1953 No. 733.) 

Milk (Great Britain) Order, 1953. (S.I. 1953 No. 726.) 8d. 

Milk (Northern Ireland) Order, 1953. (S.I. 1953 No. 727.) 6d. 

Molasses (Food for Stock) Regulations, 1953. (S.1. 1953 No. 648.) 
5d. 

Molasses (Spirits and 
No:.753.) 5d. 

National Insurance (Overlapping Benefits) Amendment Regula 
tions, 1953. (S.I. 1953 No. 756.) 


(S.I. 1953 No. 751.) 


Yeast) Regulations, 1953. (S.[. 1953 


Nigeria (Constitution) (Amendment) Order in Council, 1953. 
(S.I. 1953 No. 740.) 5d. 
Northern Rhodesia (Barotseland) Order in Council, 1953. 


(S.I. 1953 No. 739.) 

Petrol Substitutes Regulations, 1953. 

Pig Iron Distribution (Revocation) 
No. 774.) 

Police Regulations, 1953. (S.I. 1953 No. 732.) 

Draft Representation of the People Regulations, 1953. 5d. 

Draft Representation of the People (Northern Ireland) Regula- 
tions, 1953. 5d. 

Saccharin (Excise Duty) Regulations, 1953. (S.I. 1953 No. 752.) 
od. 

Saccharin (Importation) Regulations, 1953. (S.I. 1953 No. 649.) 

Small Craft Regulations, 1953. (S.I. 1953 No. 640.) 

South Western Fire Area Administration Amendment Scheme 
Order, 1953. (S.I. 1953 No. 760 (S.66).) 5d. 

Special Constables (Pensions) Order, 1953. (S.I. 1953 No. 735.) 

Special Constables (Pensions) (Scotland) Order, 1953. (S.I. 1953 
No. 736 (S.65).) 


(S.T. 1953 No. 645.) 


Order, 1953. (S.I. 1953 


Stopping up of Highways (London) (No. 5) Order, 1953. (S.I. 
1953 No. 764.) 
Theobromine (Cocoa Drawback) Regulations, 1953. (S.I. 1953 


No. 754.) 5d. 

Town and Country Planning (Minerals) Regulations, 1953. 5d. 
Transfer of Functions (Places of Worship Sites) Order, 1953. 

(S.I. 1953 No. 734.) ' 

Welfare Foods Order, 1953. (S.I. 1953 No. 725.) 8d. 
Women’s and Maids’ Nylon Stockings (Marking and Supply) 

(Revocation) Order, 1953. (S.I. 1953 No. 729.) 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free.] 


NOTES AND NEWS 


Honours and Appointments 
The Queen has been pleased to approve the appointment of 
Mr. Witt1AM LauRENCE BurN as Deputy Chairman of the Court 
1 Quarter Sessions for the County of Durham. 


Mr. ARTHUR GORDON BELLINGHAM, Town Clerk of Saltash, 
tas been re-elected to the National Executive Committee of 
‘oc H. He represents Plymouth and South Devon on the 
‘ational Council. 


_ Mr. ROLAND CLIVE HENDERSON, solicitor, of Falmouth and 
Helston, has been appointed, as from 24th June, Master of the 
Worshipful Company of Framework Knitters, one of the City of 
‘ondon livery guilds. 


Mr. C. HEaTHcoTE MeEssEk has been appointed clerk to 


Kingsbridge Magistrates’ Court in succession to Lieut.-Col. 
K. Windeatt. 


The Board of Trade have appointed Mr. KreirH ALEXANDER 
MILLER to be Assistant Official Receiver for the Bankruptcy 
District of the County Courts of Bristol, Bridgwater, Cheltenham, 
Frome, Gloucester, Swindon and Wells, and also for the Bank- 
ruptcy District of the County Courts of Exeter, Barnstaple, 
Taunton and Torquay. This appointment takes effect from 
Ist May, 1953. 

Mr. JoHN BripGE Tyrer, solicitor, of Cambridge, has been 
appointed clerk to all the Petty Sessional Courts in Cambridge- 
shire, except the city. The post is a new one, and embraces the 
courts of Chesterton, Caxton, Bottisham, Linton, Newmarket 
(Cambs. Division), Melbourn and Arrington. 


Personal Notes 


Mr. James Alexander Dingwall-Fordyce, solicitor, of Liverpool, 
was married on 25th April to Miss Mary Leather. 
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Mr. C. A. R. Thomas has resigned his post as coroner for West 
Dorset, and Mr. J. Roper, present deputy coroner, has been 
appointed temporary coroner pending any review of coroners’ 


districts. Mr. Roper has appointed his son, Mr. P. J. Roper, 
as his deputy. 

Miscellaneous 
RESTRICTIONS ON FRENCH ASSETS IN UNITED 


KINGDOM REMOVED 


Control over money and property in the United Kingdom of 
persons in Metropolitan France, the Principality of Monaco, and 
the Associated States of Cambodia, Laos and Vietnam (previously 
known as Indo-China) has been removed by the Trading with the 
Enemy (Enemy Territory Cessation) (France) Order, 1953 
(S.I. 1953 No. 780), which thus completes the removal of control 
throughout the French franc area. The order came into 
operation on 6th May. 

The order removes control exercised under the Trading with 
the Enemy Act, 1939, and orders made thereunder, in respect of 
money and property which came under such control solely 
because the owner was resident or carrying on business in any of 
the territories mentioned. The order, however, does not, 
without supplementary action, affect the position of such of the 
money or property as has been actually paid to or vested in a 
Custodian of Enemy Property or has come under the control 
of an Administrator of Enemy Property. Money and bank 
balances held by bankers to the order of a Custodian in respect of 
persons in those territories will immediately be released by the 
Custodians of Enemy Property to the United Kingdom banks 
for the credit of the original account holder, except in cases 
where the holder or, in the case of a joint account, any of the 
joint holders has died, when further legal formalities may be 
required. Application for the release of other money and 
property returnable to the owner deriving from the territories 
in question should be made to the Administration of Enemy 
Property Department (Branch 4), Lacon House, Theobald’s 
Road, London, W.C.1, accompanied by a mandate authorising 
the Custodian to pay or transfer to a bank or other nominee in 
the United Kingdom. Those concerned with the holding or 
managing of property or with the transfer of securities or other 
properties of persons in those territories slivuld note that no 
authority for such activities is now required under trading with 
the enemy legislation. 


OBITUARY 


Mr. T. I. CLOUGH 


Mr. Thomas Illingworth Clough, solicitor, of Bradford, died 
on 8th May, aged 76. He was Lord Mayor of Bradford during 
the city’s centenary year of 1947, having been elected to Bradford 
City Council in 1920. He was honorary solicitor to Bradford 
Northern Rugby League Football Club. He was admitted in 


1904. 
Mr. R. K. MILNE 
Mr. Ralph Knowles Milne, solicitor, of Liverpool, died on 
2nd May, aged 70. He was the last chairman of the Bebington 


Urban Council, and whe n Bebington was created a borough in 
1937, he was the town’s first mayor. He was vice-chairman of 
the Liverpool Football Club. He was admitted in 1904. 


SOCIETIES 


The annual general meeting of the BARRISTERS’ BENEVOLENT 
ASSOCIATION will be held in the Niblett Hall, Inner Temple, on 
Wednesday, 20th May, at 4.45 p.m. The Right. Hon. Sir Walter 
Monckton, K.C.M.G., K.C.V.O., M.C., Q.C., M.P., will take the 
chair. 


The Union Socirety oF Lonpon will hold a Ladies’ Night 
Debate on Thursday, 21st May, 1953, in the Niblett Hall, Inner 
Temple, at 8 p.m. The Right. Hon. Viscount Hudson, C.H., 
will propose the motion: ‘‘ That this Hvuuse welcomes the 
decision of Her Majesty’s Government to press forward with the 
scheme for Central African Federation.’”’ Mr. Dingle Foot will 
oppose. Admission will be by ticket only (tickets will be on 
sale at the door). The debate which was to be held on 20th May 
(see p. 322, ante) has been cancelled. 


SOLICITORS 


JOURNAL May 16, 1953 





CASES REPORTED IN VOL. 97 


21st March to 16th May, 1953. For list of cases separted up to and including 14th Mx: 


see ante, p. 











Anson v. Anson és ae 7 
Atlantic Maritime Co., Inc. v. Gibbon ~ * el st ae . & 
A.-G. for Alberta v. Huggard Assets, Ltd. .. , i vt ss a: b 
A.-G. for Alberta v. West Canadian Collieries, Ltd. = fs ’ 
Barnard v. National Dock Labour Board ? R 
Barnes v. Jarvis : wa > 7 
3ates v. Parker % 
Beck v. Scholz .. a 
Bicknell v. Brosnan ix 
esd v. Colenbrander 3 
Bridgman v. Stockdale % 
Briess v. Rosher : i ; u 
British Transport Commission v. London County Council 
3room v. Morgan : * m 
Campbell v. Thompson _ Pi, 
Cooray v. R. i. = me on - om 
Coote v. Eastern Gas Board a : . = . Ke pe << oo 
Crossley v. Crossley j ma ; , a : +s as _ oo Um 
Dixon v. Dixon - a ae ae oo 
Dorrington v. Griff F ender (Swi ansea), Ltd. ne 32 
Drive Yourself Hire Co, (London), Ltd. v. Strutt 0 
Dummer v. Brown ‘ ct 
England v. National Coal Board ; 382 
Finnegan v. Cementation Co., Ltd. . $s 32 
Gestetner Settlement, Jn re ; 3arnett v. Blumka 322 
Grinsted v. Hadrill : ic 351 
Harrison and Jones, Ltd. v. Bunten ‘and Lancaster, Ltd. 21 
Harrow Literary —* Inve .. . 2% 
Har-Shefi v. Har-Shefi é 2 
Holder, deceased, In re ~ 353 
Hook v, Cunard Steamship Co. 335 
Hutchinson’s Will Trusts, In re ah 300 
Inland Revenue Commissioners v. City of Glasgow Police ‘Athletic Association | 208 
Inland Revenue Commissioners v. City of London . oi ee as oa 
Inland Revenue Commissioners v. Hay is ce “> a oe os os oe 
Inland Revenue Commissioners v. Worth 5s ae ae be . a 
Izuorav.R.  . be ae = 224 
Jackson v. Hamlyn. ba a6 a» os os i 4e 
Johannesburg Consolidated Investment Co., Ltd. v. Inland Revenue Commissioners 206! 
Kruse v. Questier and Co., Ltd. ; . ‘ - os “is ae -. Bi 
Langston, In the Estz ate of sae a _ -s " a an io, aa 
Lees v. Motor Insurers’ Bureau ‘ aia oe a o. a 
Lester v. Balfour Williamson Me rchant Shippers, Ltd. o. a 
Lincolnshire (Parts of Lindsey) County Council v. Wallace ¢ Holiday Camp, Ltd. .. 35 
London County Council v. Hay’s Wharf Cartage Co., Ltd. oa Se 
London County Council v, Marks & a Ltd. oe os e oe -- DB 
Loudon v. Ryder (No. 2) cm . +s .. +e .- . & 
Marela, Ltd. v. Machorowski ‘ es pas sm as o an 
Marshall (W. F .), Ltd. v. Barnes & Fitzpatrick - _ os - - . 
Maurice (Leslie) & Co., Ltd. v. Willesden Corporation .. os os ee +. a 
‘** Metamorphosis,” The ee ee oe e. . @ 
Metropolitan Water Board v. Borough of He rtford. es x os vn ro 
Miles v. Clarke . . o* se oe oe . - 
Mills and Mills, In re .. o* “~ “ a ‘« 
Mornington Permanent Building Society v. ‘Kenway 4 ‘* oe - oo me 
Nesbitt, In re .. ee o* .* + . & 
Nestlé Co., Ltd. v. Inlz and Revenue Commissioners ae oe és . = 
New borne’ v. Sensolid (Great Britain), Ltd. . es i oe it oo an 
Nicolene, Ltd. v. Simmonds .. x 


Nordisk Insulinlab< yratorium v. Gorgate Products, Ltd. : z e — re ‘<a 
North Central Wagon and Finance Co., Ltd. v. Fifield .. - ae a ae 
Perera v. Vandiyar oe ba) tee a - 
R. v. Agricultural L: and Tribunal for Wales and Monmouth ; ex parte Davies 

R. v. Bass - & 
R. v. Comptroller- General of P atents ‘and Designs ; ex parte Parke, Davis & Co.  & 











St. John the Divine, Richmond, In re 
Scaley (otherwise Callan) v. Callan .. 


R. v. Fulham, etc., Rent Tribunal; ex parte Hierowski se 

R. v. Governor of H.M. Bedford Prison ; ex — Ames. 

R. v. Holmes ‘ <2 

R. v. Jackson . os T > oe . & 
R. v. Minister of ‘Housing and Local Gov ernment ; ex parte Corporation of London .. 3# 
R. v. Phillips i ae a ‘s ‘ es ee ao a . & 
R. v. Webb 385 
R,. v. Williams us 
Reliance (Name plates), ‘Ltd. v. Art Jewels, ‘Ltd. 2) 
Ridley v. Ridley “ a 
Road Transport E xecutive v. Elrick ob 
Robb, In re i . o 
Rosenfeld v. Newman a 


Shiels v. Cruikshank as 
Stebbings v. Holst & Co., L td. a 
Stone (Thomas) Shipping, Ltd. v. Admire alty ; ; The “ Albion ” oe 
Sykes v. Millington .. st 
Taylor (David) & Son, Ltd. v. . Barnett Tr ding Co. ab 
Thomas v. Marshall jit 
Thompson v. Ward : om 3. 
Thomson Settlement Trusts, In ve; Robertson v. "Makepeace 3 
Trinidad Leaseholders, Ltd. v. Inland Revenue Commissioners . . vl 
Union Corporation, Ltd. v. Inland Revenue Commissioners a 
Walsh, In re : - ee % os . 2 
Walsh v. Oates @ 
Wipperman, Jn re ‘ o 
Worboys v. Worboys .. ban 
Worth v. Inland Revenue Commissioners i ie is _ a 2 
Wozniak v. Wozniak .. ee ae ' - = -" an ae ‘231, 33 





“THE SOLICITORS’ JOURNAL” 
Editorial, Publishing and Advertising Offices: 102-103 Fetter Late, 
London, E.C.4. Telephone: CHAncery 6855. 


Annual Subscription: Inland {3 15s., Overseas £4 5s. (payable 
yearly, half-yearly or quarterly in advance). 

Advertisements must be received first post Wednesday. 

Contributions are cordially invited and should be accompanied by t 
name and address of the author (not necessarily for publication). 


The Copyright of all articles appearing in Taz Soxicitors’ JouRNs 
is reserved. 








—s 


ae fot be Ge elu CU lCUelC CO 


resp 
that 

ireeq 
repoy 
held 

Ltd. 

In t 
feelir 
mate 
than 


repo 
if he 
they 
harn 
plain 
or at 
Was 

it w; 
eXan 
the lg 


whic 
to tl 
and 
inju 


AWE 





